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IN THE 
SUPREME COURT 
OF THE 
STATE OF IDAHO 
LYNN J. BABINGTON and KATHY ) 
BABINGTON, husband and wife, and ) 
CLIFTON E. JENSEN and SUZANNE K. ) 
JENSEN, husband and wife, collectively) 
doing business as LYNCLIF FARMS, LLC ) 
Plaintiffs/Respondents, ) 
Cross-Appellants ) 
Vs. 
WILLIAM G. VAN HORN, and 
ZINGIBER INVESTMENT, LL"::::. 
Defendant/Appellant, 
Cross-Respondents. 
) 
) 
) 
) 
) 
) 
) 
Appealed from the District Court of the G4? 
Judicial District for the State of Idaho, in and 
for rEOt:Jd.?'!!J County 
Han. ~ Wo-o-z:e District Judge 
~ 61lYl(JbdJ -lJndAmJ ~ 
~~~tltl 
Attorney_ for AppeUant_ 
~~~i ~;:;Its, Id 
F~led this ___ day of -+i ----, _____ ,' 19 _ 
_____ --,----,-_____ Clerk 
~:---.--;---.:.:.:.:~~----::..---- Deputy 
CAXTON PRINTERS, CALDWELL, IDAHO 152454 
IN THE SUPREME COURT OF THE STATE OF IDAHO 
************** 
LYNN J. BABINGTON and KATHY ) 
BABINGTON, husband and wife, and ) 
CLIFTON E. JENSEN and SUZANNE K. ) 
JENSEN, husband and wife, collectively) 
doing business as LYNCLIF FARMS, LLC ) 
Plaintiffs/Respondents, ) 
Cross-Appel/ants ) 
Vs. ) 
Supreme Court No. _36840_ 
CLERK'S RECORD ON APPEAL 
WILLIAM G. VAN HORN, and 
ZINGIBER INVESTMENT, LLC. 
Defendant/Appel/ant 
Cross-Respondents. 
) 
) 
) 
) 
) 
) 
Appeal from the District Court of the 5th Judicial District of the State of 
Idaho, in and for the County of Gooding 
************** 
HONORABLE JOHN MELANSON, DISTRICT JUDGE 
Gary Slette 
ROBERTSON & SLETIE 
P.O. Box 1906 
Twin Falls, 10 83303-1906 
************** 
Scott Campbell 
Andrew Waldera 
MOFFATI THOMAS 
P.O. Box 829 
VOL V 
Date 
Feb. 27, 2008 
Mar. 24, 2008 
Apr. 23, 2008 
May 16, 2008 
May 20, 2008 
Jun. 9, 2008 
Vol #2 Begins -
Jun. 24, 2008 
Jun. 25, 2 008 
Jul. 1, 2008 
Jul. 8, 2008 
Aug. 12, 2008 
Sept 2, 2008 
Sept. 12, 2008 
Sept. 18, 2008 
Sept. 26, 2008 
Sept. 29, 2008 
Oct. 1, 2008 
Oct. 3, 2008 
Oct. 6, 2008 
Oct. 8, 2008 
CHRONOLOGICAL INDEX 
Document 
Indexes 
Register of Actions 
Complaint for Declaratory Relief 
Answer to Complaint 
Motion to Dismiss 
Memorandum in Support of Motion 
Motion for Summary Judgment ** 
Memorandum in Support ** 
Affidavit of Lynn Babington 
Affidavit of Clifton Jensen 
Affidavit of Kirt Martin 
Affidavit of Frank Erwin 
Reply Memo in Support 
Court Minutes 
Order Converting Motion to Dismiss 
Def Motion for Summary Judgment 
Memo in Support of Motion 
Affidavit of William Van Horn 
Answering Brief in Opposition 
Affidavit of Gary Slette 
Affidavit of Jim Stanton 
Affidavit of Suzanne Jensen 
Supp Affidavit of Clifton Jensen 
Supp Affidavit of Lynn Babington 
Supp Affidavit of Frank Erwin 
Affidavit of Kathy Babington 
Defendant Memo in Opposition 
Affidavit of Jim Stanton 
Second Supp Affidavit of Clifton Jensen 
Reply in Support of MSJ 
Court Minutes 
Order on Cross Motions for Summ Jdmt 
Court Minutes 
Judgment 
Memo of Costs/Fees 
Affidavit in Support of Costs/Fees 
Affidavit of Norm Young 
Affidavit of Bradford Janoush 
Rule 11 Motion for Reconsideration 
Memo in support of Rule 11 Motion 
Affidavit of Andrew Waldera 
Supp Affidavit of William Van Horn 
Affidavit of Kitty Martin 
Affidavit of Kent Collins 
Appl for Prelim Injunction and Motion 
Memo in Support of Application/Motion 
Def Objection to Plfs Memorandum of Costs 
Motion to Strike/Sanctions 
Plfs memo in Opposition to Motion 
Request to Convert Rule 11 Motion 
Resp to Def's Objection to Memo 
Motion to Deny Request 
CHRONOLOGICAL INDEX 
Pagels) IVol (s) 
(A) -(D) 
(E) -Cd 
1-20/t 
21-27 II 
28-30/1 
31-41/1 
42-44II 
45-57 II 
58-59 
60 62 II 
63-73/I 
74-76/I 
77-79II 
80-81/I 
82-107/1 
108-176/I 
177-191/I 
192 -194/II 
195-197/II 
198-200/II 
201-204/II 
205-207/II 
208-212/II 
213-215/II 
216-231/II 
232-238/II 
239-241/II 
242-266/II 
267-269/II 
270-289/II 
290lII 
291-292/II 
293-298/II 
299-301/II 
301(a)-301(i) 
301 (j) -301 (0) 
302-303/II 
304-320/II 
321-335/II 
336-341/II 
342 345/II 
346-349/II 
350-352/II 
353-363/II 
364-372/II 
373-376/II 
377-379/II 
380-387/II 
388 391/II 
392-393 II 
(A) 
Date 
Volume 3 Begins-
Oc t. 1 7, 2008 
Oct. 21, 2008 
Nov. 26, 2008 
Dec. 18, 2008 
Dec. 30, 2008 
Jan. 6, 2009 
Feb. 23, 2009 
Volume 4 begins: 
Feb. 23, 2009 
Mar. 17, 2009 
Mar. 23, 2 009 
Apr. 2, 2009 
May 4, 2009 
May 5, 2009 
May 6, 2009 
May 7, 2009 
May 19, 2009 
May 28, 2009 
Jun. 16 2009 
Volume 5 begins: 
Jun. 23, 2009 
Jun. 26, 2008 
Jun. 30, 2009 
Jul. 13, 2009 
Jul. 20, 2009 
Jul. 31, 2009 
Aug. 4, 2009 
Aug. 12, 2009 
Aug. 21, 2009 
Sept. 4, 2009 
CHRONOLOGICAL INDEX (Contd) 
Document 
Reply in Support of Motion 
Reply in Support of Prelim Inj 
Affidavit of Dylan Lawrence 
Court Minutes 
Second Affidavit of Dylan Lawrence 
Orders on Defendant's Rule 11 Motion 
Motion for Prot Order/Stat Conf 
Response in Opposition to Motion 
Court Minutes 
Clarification of Court's Oral Ruling 
Motn for Summary Judgment: Carriage Wtr 
Memo in Support of Motion 
Affidavit of Stephen Thompson 
Affidavit of Gary Slette 
Affidavit of Charles Brockway 
Affidavit of Lynn Babington 
Def Response in Opposition to MSJ 
Second Supp Affid of William Van Horn 
Supp Affidavit of Andrew Waldera 
Affidavit of Paul Drury 
Reply Brief in Support of MSJ 
Clarification of Court's Oral Ruling 
Order on Motion for Summary Judgment 
Motion for Reconsideration 
Rule 59 Motion to Alter/Amend 
Combir.ced Response to Motions 
Stipulation re: Notc of Hearing 
Order re: Notice of Hearing 
Affidavit of Gary Slette in Support 
Court Minutes 
Order on Motion for Reconsideration 
Motion for Status Conf 
Affidavit of Lynn Babington 
Affidavit of William Van Horn 
Affidavit of Gary Slette 
Court Minutes 
Final Judgment 
Memorandum Costs/Fees 
Affidavit in Support of Memo Costs/Fees 
Suppl Memorandum in Support 
Affidavit of Edward Lawson 
Objection to Memo Costs/Fees 
Response to Def's Objection 
Order on Plfs Memo Costs Fees 
Notice of Appeal 
Amended Notice of Appeal 
Exhibit List 
Clerks Certificates 
Notice of Lodging of Reporter Transcript 
CHRONOLOGICAL INDEX 
Page (s) IVol (s) 
394-405/III 
406-416/III 
417 -484/III 
485-486/III 
487-498/III 
499-522/III 
523 -561/III 
562-571/II1 
572-574/II1 
575-577/II1 
578-579/II1 
580-587II1 
588 613/II1 
614-624/IV 
625-640/IV 
641-643/IV 
644-664/IV 
665-670/IV 
671-694/IV 
695-724/IV 
725-733/IV 
734-738/IV 
739-746/IV 
747-752/IV 
753 -759/IV 
760-763/IV 
764-765/IV 
766-767/IV 
768-772/IV 
773 -774/IV 
775-776/IV 
777-778/IV 
779-804/IV 
805-851/V 
852-855/V 
856-857/V 
858-862/V 
863-865/V 
866-879/V 
880-889/V 
890-903/V 
904-917/V 
918-921/V 
922-931/V 
932-940/V 
941-943/V 
944 
945-946/V 
947/V 
(B) 
ALPHABETICAL INDEX 
Document 
Affidavit in Support of Costs/Fees 
Affidavit in Support of Memo Costs/Fees 
Affidavit of Andrew Waldera 
Affidavit of Bradford Janoush 
Affidavit of Charles Brockway 
Affidavit of Clifton Jensen 
Affidavit of Dylan Lawrence 
Affidavit of Edward Lawson 
Affidavit of Frank Erwin 
Affidavit of Gary Slette in Support 
Affidavit of Gary SlettE 
Affidavit of Jim Stanton 
Affidavit of Kathy Babington 
Affidavit of Kent Collins 
Affidavit of Kirt Martin 
Affidavit of Kitty Martin 
Affidavit of Lynn Babington 
Affidavit of Norm Young 
Affidavit of Paul Drury 
Affidavit of Stephen Thompson 
Affidavit of Suzanne Jensen 
Affidavit of William Van Horn 
~~ended Notice of Appeal 
Answer to Complaint 
Answering Brief in Opposition 
Appl for Prelim Injunction and Motion 
Clarification of Court's Oral Ruling 
Clerks Certificates 
Combined Response to Motions 
Pagels) 
299-301/II 
866-879/V 
321-335/II 
301 (j) -301 (0) 
625-640/IV 
45-57/I 
417 -484/III 
890-903/V 
60-62/I 
768-772/IV 
192-194/11, 614-624/IV,852 855/V 
195-197/11, 232-238/11 
213-215/II 
346-349/II 
58-59/I 
342-345/II 
42-44/1, 641-643/IV, 779-804/IV 
301(a)-301(i) 
695-724/IV 
588-613/III 
198-200/II 
108-176/I,805-851/V 
941-943/V 
21-27 /I 
177-191/I 
350-352/II 
575-577/111, 734-738/IV 
945-946/V 
760-763/IV 
1-20/I Complaint for Declaratory Relief 
Court Minutes 267-269, 290, 485-486, 
Def Motion for Summary Judgment 
572-574,74-76,773-774, 856-857 
Def Objection to Plfs Memorandum of Costs 
Def Response in Opposition to MSJ 
Defendant's Memo in Opposition 
Exhibit List 
Final Judgment 
Indexes 
Judgment 
Memo in Support of Application/Motion 
Memo in Support of Motion 
Memo in support of Rule 11 Motion 
Memorandum of Costs/Fees 
Memorandum in Support ** 
Memorandum in Support of Motion 
Motion for Prot Order/Stat Conf 
Motion for Reconsideration 
Motion for Status Conf 
Motion for Summary Judgment ** 
Motion to Deny Request 
Motion to Dismiss 
Motion to Strike/Sanctions 
80-81/I 
364-372/II 
644-664/IV 
216-231/II 
944 
858-862/V 
(A) -(D) 
291-292/II 
353-363/II 
82-107/I, 580-587III 
304-320/II 
293 -2 98 / II, 863 -865 /V 
31-41/I 
523-561/III 
747 -752 /IV 
777 -778/IV 
Motion for Summary Judgment: Carriage Water 
Notice of Appeal 
392-393/II 
28-30/I 
373-376/II 
578-S79/II1 
932-940/V 
904-917 IV 
** These documents were requested but are not contained in the record 
ALPHABETICAL INDEX (C) 
ALPHABETICAL INDEX 
Document 
Order Converting Motion to Dismiss 
Order on Cross Motions for Summary Judgment 
Order on Motion for Reconsideration 
Order on Motion for Summary Judgment 
Order on Plfs Memo Costs Fees 
Order re: Notice of Hearing 
Orders on Defendant's Rule 11 Motion 
plfs memo in Opposition to Motion 
Register of Actions 
Reply Brief in Support of MSJ 
Reply in Support of Motion 
Reply in Support of MSJ 
Reply in Support of Prelim Inj 
Reply Memo in Support 
Request to Convert Rule 11 Motion 
Response in Opposition to Motion 
Response to Def's Objection 
Response to Def's Objection to Memo 
Rule 11 Motion for Reconsideration 
Rule 59 Motion to Alter/Amend 
Second Affidavit of Dylan Lawrence 
Second Supp Affid of William Van Horn 
Second Supp Affidavit of Clifton Jensen 
Stipulation re: Notc of Hearing 
Supp Affidavit of Andrew Waldera 
Supp Affidavit of Cliftc~ Jensen 
Supp Affidavit of Frank Erwin 
Supp Affidavit of Lynn Babington 
Supp Affidavit of William Van Horn 
Supp Memorandum in Support 
Page(s) 
77-79/I 
270 289/II 
775-776/IV 
739-746/IV 
922-931/V 
766-767/IV 
499-522/III 
377-379/II 
(E) - c.t) 
725-733/IV 
394-405/II1 
242-266/II 
406-416/II1 
63-73/I 
380-387/II 
562 571/III 
918-921/V 
388-391/II 
302-303/II 
753-759/IV 
487-498/III 
665-670/IV 
239-241/II 
764-765/IV 
671-694/IV 
201-204/II 
208 212/I1 
205-207/II 
336-341/II 
880-889/V 
(D) 
Scott L. Campbell, ISB No. 2251 
Andrew J. \Valdera, ISB No. 6608 
MOFFATT, THOMAS, BARRETT, ROCK & 
FIELDS, CHARTERED 
101 S. Capitol Blvd., 10th Floor 
Post Office Box 829 
Boise, Idaho 83701 
Telephone (208) 345-2000 
Facsimile (208) 385-5384 
23425.0001 
2009 JUN 23 PM 3: I b 
GOOD/tit; i ( 
DEPUTY 
Attorneys for Defendants William G. Van Hom 
and Zingiber Investment, LLC 
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF GOODING 
LYNN J. BABINGTON and KATHY L. 
BABINGTON, husband and wife; and 
CLIFTON E. JENSEN and SUZANNE K. 
JENSEN, husband and wife, collectively doing 
business as L YNCLIF F AR..MS, LLC, an 
Idaho limited liability company, 
Plaintiffs, 
vs. 
WILLIAM G. VAN HORN, an individual; and 
ZINGIBER INVESTMENT, LLC, a Colorado 
limited liability company; 
Defendants. 
STATE OF COLORADO ) 
) ss. 
County of Larimer ) 
Case No. CV-2008-125 
AFFIDAVIT OF WILLIAM G. VAN HORN IN 
RESPONSE TO LYNCLIF'S MOTION FOR 
STATUS CONFERENCE 
William G. Van Hom, having been duly sworn upon oath, deposes and states as 
AFFIDAVIT OF WILLIAM G. VAN HORN IN RESPONSE 
TO LYNCLIF'S MOTION FOR STATUS CONFERENCE - 1 8 .... , ; 0 Client:1264618.1 
1. I make the following statements based upon my own, personal knowledge. 
As has been detailed in my prior affidavit on file iri this matter, dated June 6, 2008, I am the 
Manager of Zingiber Investment, LLC, as well as a co-owner of the real property that is 
implicated in this matter (commonly known as 17927 Highway 30, Hagerman, Gooding County, 
Idaho). 
2. Also as detailed in my previous affidavit dated June 6, 2008, I am a 
professional engineer actively licensed in both Colorado and Idaho. I have focused my 35-year 
professional engineering career on water matters, including the design and construction of 
various water channel reconfigurationslimprovements (including irrigation facilities) for both 
federal and state governmental entities, as well as private entities. 
3. The current Affidavit of Lynn J. Babington refers to and attaches various 
e-mails and/or correspondence between my counsel, Andrew J. Waldera, and LynClifs counsel, 
Gary D, Slette. Those e-mails and/or correspondence include Exhibits A, B, E, and F of the 
Babington affidavit. Having been copied on, and familiar with these communications, Mr. 
Babington's affidavit fails to reference or attach other e-mails/correspondence generated between 
counsel regarding the matters discussed in the Babington affidavit. Attached hereto as Exhibit A, 
are true and correct copies of the parties' respective communications regarding these matters as 
follows: 
• Friday May 29,2009 e-mail from Mr. Slette at 9:04 AM, regarding a 
courtesy construction and water measurement update, so that I may "take 
any steps regarding the delivery of [my] decreed water." 
• Friday May 29,2009 e-mail from Mr. Waldera at 9:52 AM, thanking Mr. 
Slette for the update. 
• 
counsel. 
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• Friday May 29,2009 e-mail from Mr. Waldera at 12:02 PM, responding to 
the communications request: 
• Friday May 29,2009 e-mail from Mr. Slette at 1 :04 PM, thanking Mr. 
Waldera for his response. 
• June 1,2009 e-mail from Mr. Slette at 4:00 PM, in follow-up to a phone 
conversation between he and Mr. Waldera regarding my desired hook up 
to the NRCS-designed infrastructure on my property, and various NRCS 
design problems that make my desired hookup impossible. Mr. Slette 
asked Mr. Waldera to put my requests in writing, and Mr. Slette was still 
waiting for that e-mail/writing. 
• June 1, 2009 e-mail from Mr. Waldera at 5: 1 0 PM, regarding my 
requested design modifications and the reasons therefor. Until the 
construction of the NRCS structure was complete, I had no means of 
capturing and distributing the water flows that the partially constructed 
NRCS structure was delivering to my property. 
• June 4,2009 e-mail from Mr. Slette at 7:33 AM, responding to a telephone 
inquiry from Mr. Waldera regarding a response to Mr. Waldera's June 1, 
2009, e-mail. 
• June 4,2009 e-mail from Mr. Waldera at 8:59 AM, thanking Mr. Slette for 
his response, and inquiring ifthere was a phone number where Mr. Slette 
could be reached in the meantime before Mr. Slette could furnish 
LynClifs formal, written response to Mr. Waldera's June 1,2009 e-mail. 
• June 4, 2009 e-mail from Mr. Slette at 1 :43 PM, responding to 
construction delay concerns and my inability to hook my new irrigation 
system up to the temporary wooden orifice plate installed in the yet to be 
completed NRCS structure. 
• June 4, 2009 e-mail from Mr. Waldera at 3: 18 PM, responding to Mr. 
Slette's e-mail from 1:43 PM. I did not disagree with the quantity of water 
being delivered to the Zingiber property by the temporary orifice plate, 
only that I had no means of capturing and distributing the water for 
irrigation purposes until final completion of the NRCS-designed structure. 
I was more than willing and ready to make the necessary improvements to 
the portions of the concrete Justice Grade structure situate on my property, 
but wanted LynClifto understand the nature and the need for the work (to 
capture and distribute the water delivered to my property for irrigation 
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their Justice Grade pipeline structure, or the flow of water through their 
pipeline. 
• June 4, 2009 e-mail from Mr. Slette at 3:40 PM, responding to Mr. 
Waldera's e-mail, and enclosing the letter marked as Exhibit D to the 
Babington affidavit. 
• June 4, 2009 e-mail from Mr. Waldera at 5:11 PM, responding to Mr. 
Slette's e-mail and letter enclosure, and the notion that any Padgett Ditch 
irrigation easement or right-of-way still exists across the Zingiber property 
given that Padgett Ditch has now been piped around the Zingiber property. 
Mr. Waldera's e-mail also addressed NRCS design flaws and property 
encroachment issues. Mr. Waldera directed Mr. Slette's attention to 
Exhibit B of the Affidavit of Paul Drury, filed in this matter on March 17, 
2009, which raised these property encroachment design flaws, among 
others, long before LynClifbegan constructing the NRCS-designed 
structures and modifications at the Justice Grade culvert. 
• June 4, 2009 e-mail from Mr. Slette at 5: 15 PM, responding to Mr. 
Waldera's e-mail stating that an easement still exists to the extent that 
some fraction of LynClif's Padgett Ditch water is being delivered to the 
Zingiber property in conjunction with Zingiber's decreed rights. 
• June 8, 2009 e-mail from Mr. Slette at 3 :23 PM, asking permission to 
enter the Zingiber property to photograph the modifications made on the 
Zingiber property-namely the removal ofthe Waterman gate and the 
installation of the water collection box and pipeline structure bolted onto 
the NRCS-designed steel orifice plate (photographs which are attached to 
the Babington affidavit as Exhibits G and H). Again, my alterations were 
located on the Zingiber property only, and in no way interfere with 
LynClif's pipeline structure in the Justice Grade right-of-way, or the flow 
of water through the pipeline. 
• June 8, 2009 e-mail from Mr. Waldera at 4:11 PM, responding 
affirmatively to the property access request. 
• June 8, 2009 e-mail from Mr. Slette at 5:31 PM, thanking Mr. Waldera for 
his response in the affirmative, and advising that Cindy Yenter of the 
rDWR would visit the site for water measurement purposes sometime 
early in the afternoon on June 10,2009. 
4. Attached hereto as Exhibit B is a true and correct copy of the NRCS 
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included as Ex. B to the March 17,2009 Affidavit of Paul Drury already on file with the Court. 
Among other things, the NRCS design critique raises the above-referenced property 
encroachment concerns/design deficiencies on pp. 2, 3,4, and 6 of the critique. 
5. Attached hereto as Exhibit C is a true and correct copy of the LynClif 
Padgett Ditch pipeline inlet structure detail sheet, supplied as an exhibit to the Affidavit of 
Stephen N. Thompson already on file in this matter. This inlet structure detail sheet is more or 
less depicted in the photographs attached to the Babington affidavit as Exhibits G and H. The 
fence line that is depicted in Exhibit G of the Babington affidavit is the property boundary 
between the Zingiber parcel and the Justice Grade right-of-way. I have drawn that line (property 
boundary) onto Exhibit C attached hereto. I have also drawn cross-hatches on a former water 
turnout located on the Zingiber property that was in use on the property prior to, and as ofthe 
date of, my purchase of the Zingiber parcel in June 2006. Among other things, the NRCS-
designed structure denies me the opportunity to continue the use of this water diversion turnout 
(labeled by the NRCS as the "Existing overflow" on Exhibit C attached hereto) which is wholly 
located on the Zingiber property, and which has been used to irrigate the Zingiber property 
historically. Stated differently, the NRCS-design encroachments situate on the Zingiber parcel 
which are part and parcel with LynClif's Justice Grade pipeline structure, prohibit the use of that 
preexisting water turnout on the Zingiber parcel from now on. 
6. In response to Paragraph 6 ofthe Babington affidavit, I disagree with the 
statement that the NRCS-proposed Waterman gate is the "best" way to regulate flow and to 
provide for water measurement. Further, Mr. Babington's statements contained within Paragraph 
12 of his affidavit (regardless of his lack of expertise to comment upon the same) are inaccurate. 
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7. First, with respect to Paragraph 6 of the Babington affidavit, I along with 
Mr. Young and Mr. Drury pointed out that the original NRCS-LynClifpipeline design, 
incorporating a free flowing 4" square orifice located 6" above the bottom of the steel orifice 
plate would properly pass 0.3 cfs presuming Padgett Ditch was flowing at 10 cfs. However, this 
orifice design and location would not adequately pass 0.3 cfs at lower Padgett Ditch flows. 
Apparently, Mr. Thompson caught this discrepancy, and directed that the 4" square orifice be 
lowered 3" to accommodate lower flow conditions within Padgett Ditch. See, Affidavit of 
Stephen N. Thompson, dated February 19, 2009, at ~ 4. This orifice elevation modification also 
led to the desire of having the orifice function as a submerged orifice. Id. at ~ 3. The accurate 
calculation of f10w rates using a submerged orifice are dependent upon the head differential 
between the head located both upstream and downstream of the orifice plate. The NRCS-
designed Waterman gate was included to adjust head downstream of the orifice plate for water 
measurement purposes. However, the Waterman gate is neither necessary to achieve downstream 
head adjustment for water measurement purposes, nor is it favorable because it encroaches upon 
the Zingiber property and frustrates my ability to capture and distribute the 0.3 cfs that the Court 
ordered be delivered to the Zingiber property line. Use of the Waterman gate will necessitate 
further excavation and augmentation of the existing Justice Grade concrete structure in order to 
allow me to capture and distribute the water that LynClif's structure otherwise delivers through 
the orifice. Once the water delivered to the Zingiber property line flows off ofthe existing 
concrete structure, it is lost and useless. Further encroachment upon the Zingiber property (by the 
Waterman gate), and substantial expense, can easily be avoided in a variety of ways. First, 
adjusting head on the upstream side of the orifice plate can be accomplished through the simple 
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demonstrated and illustrated in Exhibit G to the Babington affidavit). Second, adjustment of the 
head downstream of the orifice plate can be adjusted by partially closing an intake valve which is 
being installed on Zingiber's present 4" pipeline. The fact that there can be many ways to 
address a problem has already been demonstrated by the back and forth revisions between the 
NRCS designers themselves (elevation ofthe orifice to be 3" or 6" from bottom; and orifice 
submersion to be at 1" or 2" from top of the orifice). In short, the Waterman gate is not 
necessary, and will cause more expense and property burden than is necessary. Moreover, the 
location of the Waterman gate presumes that a continuing irrigation easement or right-of-way 
still exists on the Zingiber property. 
8. In response to Paragraph 12 of the Babington affidavit, the measurements 
of Cindy Yenter in my presence and on the Zingiber property on June 10, 2009, demonstrate that 
accurate measurement can and does occur without the Waterman gate in place. As described in 
Paragraph 7 above, submersion of the orifice is simple to control via check boards and 
adjustment of Zingiber's 4" pipeline valve. As for flow control in Padgett Ditch in general, that 
control is effectuated at the headgate on Billingsley Creek. In short, there is no need to control 
flow at the orifice plate because the orifice plate itself controls the flow of water to the Zingiber 
property. All flow of water not squeezed through the orifice plate, flows down the LynClif 
pipeline. Again, fine flow adjustments for measurement purposes is and can be accomplished via 
the use of check boards and valve adjustment. Cindy Yenter confirmed the accuracy of the 
orifice in its present condition (i.e., absent the use ofthe Waterman gate) via head differential 
measurements taken at the orifice plate which were later confirmed by ultrasound pipeline 
measurement on the Zingiber property. Ms. Yenter reported to me that both her orifice plate-
measurements in a flow 
AFFIDAVIT OF WILLIAM G. V AN HORN IN RESPONSE 
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rate of between 0.26 - 0.27 cfs to the Zingiber property on June 10,2009. In other words, Ms. 
Yenter's respective measurement methods confirmed and verified one another. Consequently, 
Mr. Babington's statements that "there is no way to create a controlled submerged orifice 
condition, no way to control the flow of water at that point, and no way to effectively measure 
the amount of water being delivered at that point" are incorrect. Ms. Yenter was able to 
adequately perform the very head differential measurements and calculations that the orifice 
plate was designed to provide. In sum, the NRCS-designed orifice plate functions successfully as 
both a free-flowing orifice (which never needed a Waterman gate to begin with), and as a 
submerged orifice through the simple head adjustment methods described above. Mr. Sampson 
concedes as much in his May 31, 2009 letter to Mr. Slette (Ex. C of the Babington affidavit). 
While Mr. Sampson states that the Waterman Gate is, in his opinion, the "best way" to regulate 
flow, it is not the only way. Moreover, both Mr. Sampson and Mr. Thompson acknowledged on-
site on June 10,2009, that their NRCS design is predicated upon the presumed ability to 
encroach upon the Zingiber property, despite the fact that Ms. Yenter's flow measurements 
establish that none of LynClifs water was being delivered through the orifice to the Zingiber 
property. Padgett Ditch is located within the Justice Grade right-of-way; it no longer flows in any 
way shape or form across the Zingiber property. 
9. In further explaining the need for my modifications of the NRCS-design 
(largely the removal of the Waterman gate located some 6-8 feet inside the Zingiber property 
line), one ofthe other flaws with the present NRCS-LynClif design is the lack of a trash rack or 
trash removal device to ensure continuous flow through the orifice plate. Stated differently, 
LynClifs pipeline inlet structure contains a trash rack, but no such device was provided to 
AFFIDA VIT OF WILLIAM G. VAN HORN IN RESPONSE 
TO LYNCLIF'S MOTION FOR STATUS CONFERENCE - 8 c,ient:1264618.1812 
the clogging of Zingiber's 4" pipe substitute irrigation infrastructure. The water collection box 
that I designed and bolted onto the orifice plate (again wholly located on the Zingiber property, 
and which has no effect upon LynClif's pipeline inlet structure or pipeline flows in the Justice 
Grade right-of-way) in lieu of the Waterman gate has a lid which creates an enclosed 
environment immune from wind blown debris. The inlet of the water collection box is also 
substantially larger than the 4" square orifice so that the water collection box, in and of itself, 
does not interfere with the hydraulics/operation of the orifice. Again, the proper function of my 
collection box was confirmed by the June 10, 2009 measurements of Cindy Yenter (recording 
flows of 0.26 - 0.27 cfs being delivered to the Zingiber property). The collection box is also 
affixed and sealed to the orifice plate to eliminate the leaking/waste of water. I designed and 
installed the water collection box to obviate the need for additional excavation work and concrete 
work that would have to occur on the Zingiber property in order to accommodate the 
encroaching Waterman gate. This additional work would: (1) prove far more expensive and 
invasive than the simple use of check boards and adjustment of my pipeline valve; (2) further 
encroach upon the Zingiber property for no good reason; (3) result in a prolonged period of 
denied water use to accommodate construction upon LynClif's construction completion; and (4) 
lead to an unnecessary loss in elevation across the Zingiber property which would compromise 
the flow of Zingiber's substitute pipeline. 
10. In sum, the modifications I made: (1) are located entirely on the Zingiber 
property; (2) in no way alter or modify either the structure of, or the flow of water through, 
LynClif's pipeline structure in the Justice Grade right-of-way; (3) did not harm the Waterman 
gate (the gate was simply unbolted and left by the road for LynClifto retrieve as depicted in Ex. 
81J AFFIDAVIT OF WILLIAM G. V AN HORN IN RESPONSE 
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H of the Babington affidavit); and (4) continue to allow for simple and accurate water 
measmement at the Zingiber property line (as confirmed by Ms. Yenter on June 10, 2009). I 
explained to Lynclif the need and desire for the proposed modifications prior to thejr 
construction, and r never consented to LynClif's continued use of Zingiber property once Padgett 
Ditch was effectively relocated down the LynClifpipeline in the Justice Grade right-of-way. 
Neither LynCli£: Kirt Martin, nor anyone else convey water across the Zingiber property any 
longer. . 
II. At present, Zingiber is the only Padgett Ditch co-owner water user who is 
subject to strict water device measUrement administration at its property Hne, Until now, the only 
means by which Padgett Ditch flows were directed or controlled was by the headgare located On 
Billingsley Creek. 
Further your affiant sayetb naught 
SUBSCRIBED AND SWORN to before me this '2 L day of June, 2009. 
TO LYNCLIF'S MOTION FOR STATUS CONFERENCE -10 Client:126461B.1 
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CERTIFICATE OF SYVICE 
I HEREBY CERTIFY that on this ~ day of June, 2009, I caused a true and 
correct copy of the foregoing AFFIDAVIT OF WILLIAi'VI G. VAN HOR~ IN RESPONSE TO 
LYNCLIF'S MOTION FOR STATUS CONFERENCE to be served by the method indicated below, 
and addressed to the following: 
Gary D. Slette 
ROBERTSON & SLETTE, PLLC 
P.O. Box 1906 
Twin Falls, ID 83303-1906 
Fax: (208) 933-0701 
( ) U.S. Mail, Postage Prepaid 
( ) Hand Delivered 
{vJ6vemight Mail 
( ) Facsimile 
Ahdrew J. V/aldGra 
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From: Gary Slette [gslette@rsidaholaw.com] 
Sent: Friday, May 29,2009 1 :04 PM 
To: Andy Waldera 
Subject: RE: Zingiber 
Thanks, Andy. 
Gary D. Slette 
Robertson & S!ette. PLLC 
134 Third Ave. East 
P.O. Box 1906 
Twin Falls, 10 83303-1906 
Tel: (208) 933-0700 
Fax: (208) 933-0701 
gslette@rsidaholaw.com 
From: Andy Waldera [mailto:AJW@moffatt.com] 
Sent: Friday, May 29, 2009 12:02 PM 
To: Gary Slette 
Cc: Robin Moore 
Subject: RE: Zingiber 
Gary, 
By way of forwarding your e-mail, I have advised Bill of your client's wishes accordingly. 
--Andy 
From: Gary Slette [mailto:gslette@rsidaholaw.com] 
Sent: Friday, May 29,2009 11:07 AM 
To: Andy Waldera; Scott Campbell 
Cc: LYNN BABINGTON; Cliff Jensen; Robin Moore 
Subject: RE: Zingiber 
Andy, 
1 0 
My clients have requested that all communications involving any aspect of this litigation take place solely between us as the 
parties' respective attorneys. During the course of this litigation and during all appeals, including the Hagerman Highway 
District case, they hereby request that your client refrain from contacting any of them directly or indirectly, whether in 
person or by phone. J concur in that request in order to avoid the potential for any misunderstanding that might arise 
through informal communications. Please advise your client accordingly. 
Your immediate attention to this request is appreciated. 
Gary D. Slette 
Robertson & Slette, PLLC 
134 Third Ave. East 
P.O. Box 1906 
Tel: (208) 933-0700 
Fax: (208) 933-0701 
gslette@rsidahoiaw.com 
From: Andy Waldera [mailto:AJW@moffatt.com] 
Sent: Friday, May 29,20099:52 AM 
6/20/2009 
20 
Gary Slette 
Cc: Robin Moore 
Subject: RE: Zingiber 
Gary, 
Thank you for the update. I have forwarded your e-mail on to Bill, and he is up to speed given a separate telephone 
conversation that he had with Lynn Babington this morning. Please keep me advised accordingly. 
--Andy 
From: Gary Slette [mailto:gslette@rsidaholaw.com] 
Sent: Friday, May 29, 2009 9:04 AM 
To: Andy Waldera; Scott Campbell; Debby Long 
Cc: Cliff Jensen; LYNN BABINGTON; Robin Moore; Sherer & Wynkoop 
Subject: Zingiber 
Andy, 
The fabrication and welding for the headworks at the structure on the Justice Grade Road is nearing completion, and 
it is likely that it will be opera1Jibnal either this weekend or during the first part of next week. My clients have asked 
me to provide you with that information so that you can inform Mr. Van Horn in the event he desires to take any 
steps regarding the delivery of his decreed water. 
I have been in contact with Cindy Yenter of the IDWR, and she has indicated that she would be willing to verify the 
flow measurement for your client's .3 cfs water right at the structure. As soon as I have a firm date for her inspectior 
I will advise you accordingly. You are welcome to have Norm Young, or anyone of your choosing, at the site during 
her visit. 
Kindly confirm that you have received this email when you have an opportunity to do so. Please call or contact me 
with any questions or comments. 
Gary D. Slette 
Robertson & Slette, PLLC 
134 Third Ave. East 
P.O. Box 1906 
Twin Falls, ID 83303-1906 
Tel: (208) 933-0700 
Fax: (208) 933-0701 
gslette@rsid~holaw.com 
NOTICE: This e-mail.includlngattachments.constitutesaconfldentialattorney-clientcommunlcation.ltls not intended for transmission to, or receipt by, any 
unauthorized persons. If you have received this communication in error, do not read It. Please delete it from your system without copying it, and notify the sender by 
reply e-mail or by caillng (208) 345-2000, so that our address record can be corrected. Thank you. 
NOTICE: To comply with certain U.S. Treasury regulations, we inform you lhat. unless expressly stated otherwise, any U.S. federal tax advice contained In this e-mail. 
inciuding attachments. is not intended or written to be used, and cannot be used, by any person for the purpose of avoiding any penalties that may be imposed by the 
internal Revenue Service. 
attaChments, constitutes a confidential attorney-client communication. It is not intended for transmiSSion to. or receipt bv, any unauthorized 
.Jersons. If commUnication in error, do not read it. Please delete it from without ~ -
'JCTICE: To 
SerVice, 
6/2012009 
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or written to be used, and cannot be used, by any person for the purpose of avoldmg any penalties that may be Imposed by the Internal Revenue 
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Andy Waldera 
From: Gary Slette [gslette@rsidaholaw.com] 
Sent: Monday, June 01, 2009 4:00 PM 
To: Andy Waldera 
Cc: LYNN BABINGTON; Cliff Jensen 
Subject: RE: Zingiber 
Andy, 
Just to let you know-it is about 4 p.m., and I still haven't received the email thatyouweregoingtosendabout2p.m.this 
afternoon regarding some issues of concern. I know construction is continuing at the site. Also, Bill informed Lynn Babbington 
that he had not received any request or instruction from you to comm unicate through us as the attorneys. FYI. 
Gary D. Slette 
Robertson & Slette, PLLC 
134 Third Ave. East 
P.O. Box 1906 
Twin Falls, ID 83303-1906 
Tel: (208) 933-0700 
Fax: (208) 933-0701 
gslette@rsidaholaw.com 
From: Andy Waldera [mailto:AJW@moffatt,com] 
Sent: Friday, May 29, 20099:52 AM 
To: Gary Slette 
Cc: Robin Moore 
Subject: RE: Zingiber 
Gary, 
Thank you for the update. I have forwarded your e-mail on to Bill, and he is up to speed given a separate telephone conversation the 
he had with Lynn Babington this morning. Please keep me advised accordingly. 
--Andy 
From: Gary Slette [mailto:gslette@rsidaholaw,com] 
Sent: Friday, May 29,20099:04 AM 
To: Andy Waldera; Scott Campbell; Debby Long 
Cc: Cliff Jensen; LYNN BABINGTON; Robin Moore; Sherer & Wynkoop 
Subject: Zingiber 
Andy, 
The fabrication and welding for the headworks at the structure on the Justice Grade Road is nearing completion, and it is 
likely that it will be operational either this weekend or during the first part of next week. My clients have asked me to 
provide you with that information so that you can inform Mr. Van Horn in the event he desires to take any steps regarding 
the delivery of his decreed water. 
measurement for your client's .3 cfs water right at the structure. As soon as I have a firm date for her inspection, I will 
advise you accordingly. You are welcome to have Norm Young, or anyone of your choosing, at the site during her visit. 
Kindly confirm that you have received this email when you have an opportunity to do so. Please call or contact me with any 
questions or comments. 81 9 
6/20/2009 
Gary D. Slette 
Robertson & Sielle, PLLC 
134 Third Ave. East 
P.O. Box 1906 
Twin Falls, 10 83303-1906 
Tel: (208) 933-0700 
Fax: (208) 933-0701 
gslelte@rsidaholaw.com 
20 
NOTICE: This e-mail. including attachments, constitutes a confidential attorney-client communication. It is not intended for transmission to, or receipt by. any unauthorized 
persons. If you have received this communication in error, do not read it. Please delete it from your system without copying it, and notify the sender by reply e-mail or by calling 
(208) 345-2000, so that our address record can be corrected. Thank you. 
NOTICE: To ccmply with certain U.S. Treasury regulations, we inform you thaI, unless expressly stated otherwise. any U.S. federal tax advice contained in this e-mail, includin( 
3itachments. is not intended or written to be used, and cannot be used, by any person for the purpose of avoiding any penalties that may be imposed by the Internal Revenue 
Service. 
6/20/2009 
1 0 
Andy Waldera 
From: Gary Slette [gslette@rsidaholaw.com] 
Sent: Thursday, June 04,20095:15 PM 
To: Andy Waldera 
Cc: arkfish@q.com; Cliff Jensen; suzjensen@cableone.net 
Subject: RE: LynClif/Zingiber 
No, Andy. 
I believe some of our water is still going down the ditch. The easement is not yet vacated, abandoned or given up just because yo 
say so. 
Gary 
From: Andy Waldera [mailto:AJW@moffatt.com] 
Sent: Thursday, June 04,20095:11 PM 
To: Gary Slette 
Subject: RE: LynClifjZingiber 
Gary, 
Thank you for the letter. 
First, as it relates to the cover e-mail.Mr. Van Horn is ready with replacement infrastructure, but it cannot be completed until the 
NRCS structure is completed. Thus, the idea that Mr. Van Horn should have "re-tooled his irrigation works long ago in accordance 
with the NRCS plans" is a non-starter. 
Second, I disagree that any Padgett Ditch easement or right of way still exists on the Zingiber Property. Your clients have removed 
Padgett Ditch from the Zingiber property and placed it in a pipeline in the Justice Grade ROW. What now exists on the Zingiber 
property is the Zingiber ditch, a private ditch to which your clients no longer have any interest given that it does not convey any of 
their water. Thus, your clients no longer enjoy an easement across the Zingiber property for the conveyance of their water. Instead, 
they now have an easement in the Justice Grade ROW only. Consequently, Mr. Van Horn's property line constitutes the boundary of 
your client's work, and Mr. Van Horn can modify structures on his property accordingly. 
I have forwarded your letter to Mr. Van Horn as it relates to the NRCS engineering opinions regarding his proposed modifications. I 
am not qualified from an engineering standpoint to verify the veracity of those conclusions/requirements. However, I do want to 
disavow your clients of the notion that they still possess some form of easement either across, or anywhere on, the Zingiber property 
after the completion of their replacement pipeline. To the extent that the NRCS design is predicated upon the erroneous assumption 
of some ongoing Padgett Ditch irrigation easement or right-of-way across the Zingiber property, that issue a fundamental design 
problem, not a Zingiber problem. These property.encroachment concerns/design deficiencies were repeatedly pointed out a pp. 2, 3, 
4, and 6 of Ex. 8 of the Affidavit of Paul Drury, filed in CV-2008-125 on March 17, 2009. Your clients had ample notice of these 
deSign flaw concerns. At present, I must leave it up to Mr. Van Horn as to whether he needs to make the modifications to the portiom 
of the Justice Grade structure situate on his property in order to facilitate the capture and distribution of his water. If he can tie his 
replacement system into the steel orifice plate when and where installed, so be it. 
--Andy 
From: Gary Slette [mailto:gslette@rsidaholaw.com] 
To: Andy Waldera 
Cc: Cliff Jensen; suzjensen@cableone.net; arkfish@q.com; Robin Moore 
Subject: RE: LynClifjZingiber 
Andy, 
6/20/2009 
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My clients would have had the final installation completed by yesterday had it not been for your inquiry on Monday 
evening. That inquiry stopped the work in order to determine if the state NRCS engineer would sanction the change. As y 
can see by my enclosed letter, he did not. I did not believe it in my clients' best interest to make a decision on your reque 
without the engineer's review on the belief that your client would assert something to the court about lack of cooperatior 
Please be assured that the "current lack of completion" is solely due to my clients' attempts to see if your client's last mint 
request could be accommodated. 
The ditch easement still exists on your client's property where the final work will be undertaken, and my clients intend to E 
this finished ASAP. I would have thought that your client would have "re-tooled" his irrigation works long ago in accordanc 
with the NRCS plans which were provided to you in February of this year. 
Thanks, 
Gary 
From: Andy Waldera [mailto:AJW@moffatt.com] 
Sent: Thursday, June 04, 2009 3: 18 PM 
To: Gary Slette 
Subject: RE: LynClif/Zingiber 
Gary, 
Thank you for the update. Bill has no disagreement with the quantity of water being delivered to the property. The problem lie 
with the current lack of completion of the designed infrastructure so that he can make the necessary modifications to his 
irrigation system, and hook up to the infrastructure. If the NRCS-designed structure is not complete due to Bill's modification 
requests (ultimate placement of the orifice plate and the Waterman gate closer to his property line, with gate immediately 
upstream of the orifice plate), so be it. But Bill has yet to receive an indication that his requested modifications will be 
tolerated ... which they should, because they will be made on his property downstream of LynClifs pipeline structure in the 
Justice Grade ROW. 
In short, LynClif is delivering Bill's water. However, the lack of completion of its designed infrastructure is preventing Bill from 
capturing and using that water in the meantime. Moreover, Bill's re-tooled irrigation works requires modification of the current 
NRCS design with respect to the improvements to be installed on his property (the Waterman Gate and the orifice plate). Bill 
is more than willing to do the work on his property, but he wants LynClif to understand the need and nature of the work, and 
the fact that such work will not interfere with its pipeline infrastructure. 
--Andy 
6/20/2009 
From: Gary Slette [mailto:gslette@rsidaholaw.com] 
Sent: Thursday, June 04, 2009 1:43 PM 
To: Andy Waldera 
Subject: RE: LynClifjZingiber 
The wooden plate with the orifice you called about today is a temporary installation, and the steel one will be 
installed either today or tomorrow along with the gate as I'll explain in my letter. The flow through the temporary 
plate is estimated at 150% ofZingiber's .30 cfs. 
From: 
To: Gary Slette 
Subject: RE: LynClifjZingiber 
Gary, 822 
6/20/2009 
Sounds good. 
I received your phone message this morning ... 1 was in Idaho Falls yesterday. 
Is there a phone number I can reach you at? 
--Andy 
From: Gary Slette [mailto:gslette@rsidaholaw.com] 
Sent: Thursday, June 04, 2009 7:33 AM 
To: Andy Waldera 
Subject: RE: LynClif/Zingiber 
I'm on a remote comupter. I'll follow up with a letter to you today regarding these requests. 
Gary 
From: Andy Waldera [AJW@moffatt.com] 
Sent: Monday, June 01,20095:10 PM 
To: Gary Slette 
Cc: Robin Moore 
Subject: LynClif/Zingiber 
Gary, 
30: 
Per our phone conversation, I am listing the items that Bill needs to address with respect to the Justice Grade 
structure and pipeline works in order to capture and distribute the 0.3 cfs being delivered to the upstream edge 
of the Zingiber property. 
1. The elevation of the orifice in the steel orifice plate. As we discussed, this issue is of primary importance at 
this point. The plans attached to the Affidavit of Steven Thompson (copy attached hereto) show that the 
designed elevation of the 4 inch square orifice is to be located 6 inches above the bottom of the plate. However, 
paragraph 4 of the affidavit says that the orifice is to be located/modified by lowering it by 3 inches ... presumably 
the new elevation will now be 3 inches from the bottom of the plate. Thus, the resultant question is, "What 
elevation from the bottom (3 or 6 inches) of the orifice plate is ultimately being constructed?" This information is 
critical to Bill's ability to fabricate infrastructure to line up with the orifice. 
2. The orifice plate itself needs to be relocated further upstream. As the NRCS plans currently depict, the orifice 
plate is to be inserted at some distance downstream within the northerly heading concrete spillway on the 
existing Justice Grade structure. Much of the concrete spillway is located on Zingiber property, and Bill seeks to 
move the orifice plate closer to the property line (south--back towards the road) to provide him with more spillwa 
spaceiroom in order to fabricate irrigation improvements. Doing so will also benefit both LynClif and Zingiber by 
eliminating a backwater eddy that the current orifice plate location promotes which will back up debris and 
threaten water flow to both parties. 
3. The proposed Waterman gate at the northerly terminus of the existing spillway also needs to be relocated to 
the south (upstream) of the relocated orifice plate. As the structure is currently designed, Bill has no way to shut 
off water upstream of the orifice plate for maintenance and infrastructure fabrication purposes. Stated differently, 
the current location of the proposed Waterman Gate does no good unless it is located upstream of the orifice 
plate. Bill proposes to place the gate on or immediately inside his property line, and relocate the orifice plate just 
downstream of the gate. Thus, ail improvements Bill proposes to make are all located on his property (those 
portions of the concrete that are located on his property). The changes/modifications will not interfere 
with, or modify client's diversion device on the as the "steel pipeline inlet structure") 
Please visit with your clients about the issues as soon as possible. Until Bill is provided with "as built" 
construction details, he cannot meaningfully capture and distribute his water. if you have any questions, or if Bill 
informs me that any of my understandings of these issues is in error, I will update you accordingly. 
Thank you. 82J 
40 
--Andy 
NOTICE: This e-mail,includingattachments,constitutesaconfidentialattorney-clientcommunication, It is not intended for transmission to, or recei 
by, any unauthorized persons, If you have received this communication in error, do not read it Please delete it from your system without copying it. 
and notify the sender by reply e-mail or by calling (208) 345-2000-, so that our address record oan be corrected. Thank you. 
NOTICE: To comply with certain U.S. Treasury regulations, we inform you that, unless expressly stated otherwise, any U,S. federal tax advice 
contained in this e-mail. including attachments, is not intended or written to be used, and cannot be used, by any person for the purpose of avoidinf 
any penalties that may be imposed by the Internal Revenue Service. 
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From: Gary Slette [gslette@rsidaholaw.com] 
Sent: Monday, June 08, 20095:31 PM 
To: Andy Waldera 
Cc: Cliff Jensen; arkfish@q.com 
Subject: RE: Concrete structure change 
Thanks, Andy. I think Cindy Venter of the IDWR will be there some time early Wednesday afternoon. 
Gary D. Slette 
Robertson & Slette, pile 
Attorneys at Law 
P.O. Box 1906 
Twin Falls, 10 83303-1906 
Tel. (208) 933-0700 
Fax (208) 933-0701 
gslette@rsidaholaw.com 
From: Andy Waldera [mailto:AJW@moffatt.com] 
Sent: Monday, June 08, 2009 4:11 PM 
To: Gary Slette 
Subject: RE: Concrete structure change 
Gary, 
1 c 
Yes. Take whatever photographs are necessary. The "alterations" I presume you refer to are the removal of the Waterman gate and 
the water collection/pipeline structure bolted to the orifice plate distributing Mr. Van Horn's water. I want to be clear in confirming tha 
the "alterations" were completed on Zingiber property only, and that the alterations: (1) do not impact flow into or through LynClifs 
pipeline in the Justice Grade ROW, and (2) were performed to allow Mr. Van Horn to collect and distribute the water provided 
through the orifice plate as designed, located and constructed. In other words, Mr. Van Horn's alterations did not in any way modify 
or interfere with LynClifs pipeline structure. 
--Andy 
From: Gary Slette [mailto:gslette@rsidaholaw.com] 
Sent: Monday, June 08, 2009 3:23 PM 
To: Andy Waldera 
Cc: Cliff Jensen; arkfish@q.com 
Subject: Concrete structure change 
Andy, 
Rob Sampson, the NRCS engineer, has requested that my clients take pictures of the alterations made by Mr. Van Horn. The 
only way that can be done is to go on the Van Horn property to take those pictures. Although I believe easements still exist, 
1 want to make certain 
Gary D. Slette 
Robertson & Slette, pile 
those pictures so the engineer can analyze the situation? 
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at Law 
P.O. Box 1906 
Twin Falls, 10 83303-1906 
Tel. (208) 933-0700 
Fax (208) 933-0701 
gslette@rsidaholaw.com 
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EXHIBITB 
to 
AFFIDAVIT OF WILLIAM G. VAN HORN 
Babington v. Zingiber 
LYNCLIF-PADGETT DITCH DESIGN EVALUATION COMMENTS 
By PAUL DRURY AND NORM YOUNG 
MARCH 10,2009 
Introduction 
ERO Resources Corp. has reviewed the Design Report dated November 2008 for the LinCliff 
(sic) Padgett Ditch Irrigation Conveyance (herein termed Design Report) attached to an affidavit 
by Stephen N. Thompson, District Conservationist for USDA-NRCS in Gooding County and the 
pipeline/ditch size recommended for Zingiber in the Charles E. Brockway, Sr. affidavit. Our 
review has identified the following comments and questions: 
Comments 
1. Does the Design Report comply with appHcable standards for work within the public 
right-of-way? The Local Highway Technical Assistance Council published a Manual for 
Use of Public Right-of-Way in June of2001. The purpose of this Manual is to assist 
Idaho local highway jurisdictions in control1ing the use of their public rights-of-way. 
General Provision D in this Manual states that except for crossings, water canals and 
irrigation ditches should be excluded from the public right-of-way. Padgett Ditch is 
proposed to be conveyed in a pipeline within the right-of-way of Justice Grade Road for a 
distance of approximately 520 feet. General Provision H in this Manual states that the 
design is to include measures to be taken to preserve the safety and free flow of traffic, 
preserve the structural integrity of the highway, that the installation of water lines comply 
with the Idaho Standards for Public Works Construction (ISPWC), and that a 
professional engineer certify the as-built installation. The Design Report does not: 
A. Include a traffic control plan to preserve the safety and free flow of traffic. 
B. Include measures for the protection or restoration of the roadway surface. 
C. Reference the ISPWC for the installation of gravity irrigation pipe and structures. 
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2. Does the Design Report conflict with the NRCS Conservation Practice Standard and 
Construction Specifications for Irrigation Water Conveyance High Pressure Underground 
Plastic Pipe Code 430DD? The construction specification was provided with the Design 
Report. The Conservation Practice Standard was not provided with the Design Report 
and is included as an attachment to this review. The Design Report appears to be 
inconsistent in the following: 
A. Conservation Practice Standard states that plans and specifications shall be 
prepared to show site specifics. The proposed design does not include site 
specifics. A plan and profile drawing developed from a topographic survey is 
typically used in the engineering profession to show site specifics. 
B. The design calls for 24" of cover, mounded if necessary over the top of the pipe. 
The specification requires a minimum of30" of cover over the top of the pipe. 
The Conservation Practice Standard allows 24" cover where the pipe is not 
susceptible to vehicle loads. The design locates the pipe in the shoulder of the 
roadway and there are no measures to restrict traffic over the pipeline. Therefore, 
the pipeline is subject to wheel loads where a minimum 30" cover is required. 
C. A review of existing grade and the pipeline design along Justice Grade Road 
indicates that the trench backfill will require mounding to obtain the minimum 
cover. This mounding will occur within the shoulder of the right-of-way and is 
higher than the elevation at the edge of pavement. Where mounding is required to 
obtain the minimum cover, the Conservation Practice Standard states that the top 
width of the fiU shaH be no less than 10 feet and the side slopes no steeper than 
6:1. Without a pJan and profile drawing and a site specific design we cannot 
determine whether the trench mound will encroach onto the paved roadway or the 
extent offill required to be placed across the right~of-way line and onto private 
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D. The design caIls for a 3 foot wide trench. The specification requires a minimum 
trench width of 3' -8". 
3. Does the Design Report conflict with the NRCS Conservation Practice Standard and 
Construction Specifications for Structure for Water Control Code 587? The construction 
specification was provided with the Design Report. The Conservation Practice Standard 
was not provided with the design package and is included as an attachment to this review. 
The Design Report appears to be inconsistent in the following: 
A. The Conservation Practice Standard states that the design shall be based upon site 
surveys. The Design Report does not provide any information on the location of 
property lines, easements, rights-of-way. topographic survey data. or any 
measured infonnation for lengths and grades for the proposed pipeline and 
ditches. 
B. The Conservation Practice Standard states that provisions must be made for 
necessary maintenance. The Design Report does not address maintenance of the 
inlet structure, LynCIif pipeline or the orifice to Zingiber. The Design Report 
incorporates a horizontal screen which does not facilitate cleaning. Standard 
practice is to design a sloping screen to ease cleaning and maintenance operations. 
A mechanical screen may be warranted in this case due to heavy trash loads, risk 
of property damage due to flooding, and need for a guaranteed water supply. The 
Design Report does not prohibit the use of cross bars which encumbers the 
cleaning process. As designed, cleaning will be difficult because it is horizontal, 
will be covered with flowing water during the cleaning operation and the cleaning 
fork or other tool will catch on the crossbars. The design does not provide a 
location for a vehicle to be parked and loaded with the trash removed from the 
rack. This will pose an impedimentlhazard for traffic using Justice Grade Road. 
conveying water to the Zingiber property. An accessible screen upstream of the 
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orifice plate is necessary to ensure unobstructed flow through the orifice and to 
prevent debris from entering the conveyance system. 
D. The Conservation Practice Standard states that the water level upstream ofthe 
water control structure shall not be raised. The Design Report does not include 
calculations demonstrating no rise in upstream water levels. In the Padgett Ditch 
there is a flow measurement weir upstream of the water control structure, and 
inundation of the weir or downstream nappe may affect the accuracy of measuring 
flows in the ditch. 
E. The Conservation Practice Standard states that the water control structure shall 
have the capacity to carry the design flow while controUing downstream erosion. 
In addition, the design does not provide for a channel to direct flood flows away 
from Zingiber property. The Design Report does not include an analysis of the 
capacity of the overflow channel or the route overflows will take when the screen 
is obstructed. Because the top of the inlet structure, the orifice plate leading to the 
Zingiber property and the overflow channel are all at the top of the existing 
concrete structure, flood flows will not be controlled into any particular channel 
with the potential for causing erosion. A flow rate of 13 cfs is routinely diverted 
into Padgett Ditch. This flow has the potential to reach the proposed pipe inlet 
structure. The overflow capacity should be designed for at least 13 cfs and an 
overflow channel designed and located to convey this flow without erosion or 
encroachment on Zingiber property. 
F. The Conservation Practice Standard states that the structure shall be designed to 
withstand the anticipated loads. The Design Report simply states there are no 
particular loads on the structure. Common engineering practice would identifY 
soil loads from backfill and vehicle surcharge loads when the structure is located 
of physical loadings on the flat steel plates used for the bottom and sides ofthe 
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inlet structure and the steel angles used as its frame. Without more information 
the following questions remain: Is the design capable of withstanding loads 
experienced in transport to the site and setting it in place? Can it withstand the 
lateral loads resulting from backfill and surcharge loading caused by heavy truck 
traffic on Justice Grade Road and the shoulder? Can the inlet structure withstand 
the weight of a vehicle? The inlet structure may be subjected to the direct weight 
of a truck or other vehicle because it is to be built within 5 feet of the edge of the 
pavement along Justice Grade Road and extend west beyond the existing guard 
waIl. Have vertical and lateral loads from the pipeline been adequately 
addressed? 
4. The design is not in accordance with standards commonly used by irrigation delivery 
entities in southern Idaho as illustrated by attached standard drawings from the NRCS 
and the Pioneer Irrigation District. 
A. Irrigation inlet structures shall be constructed of concrete. 
B. Screens shall be sloping and constructed without cross bars. 
C, Inlet structure shall have a 12" deep sump. 
5. Additional comments on the design and constructability review. 
A. The existing concrete structure will have to be modified to receive the new 5 foot 
wide flat back gate downstream ofthe orifice plate. No detail is provided in the 
design on how to modify the concrete structure or mount the gate. 
B. Project datum is not provided on the drawings to indicate where elevation 100,0 is 
located. 
C. The cut line for Section B-B is shown in Plan View but Section B-B is not 
provided on the detail sheets. No information is provided to indicate how the 
orifice plate will be installed. 
5 832 
L YNCLIF-P ADGEIT DITCH DESIGN Ev ALUATJON COMMENTS 
By PAUL DRURY AND NORM YOUNG 
MARCH 10,2009 
D. The depth of the existing concrete channel is actually 2'-6". The Design Report 
identifies the depth of the channel as 2' -0", This discrepancy may result in 
problems during the installation at the pre-fabricated pipe inlet structure, such as: 
a, The structure may not fit as designed. 
b. The depth of water flow over the weir and the resulting flow rate may be 
different than designed. 
c. The overflow route may be directed over the side wal1s of the inlet structure 
resulting in erosion of the public right-of-way. 
E. The minimum available distance along the existing concrete channel between the 
fence line and the concrete guard wall for installing the pipe inlet structure is only 
80". The overall width of the pipe inlet structure is 108", Installation of the pipe 
inlet structure will not be possible without disturbing the existing fence line and 
performing work on the Zingiber side of the fence line or modifying the guard 
wall. 
F. The pipeline route within the Justice Grade right-of-way is parallel and adjacent 
to an existing overhead power line. Trenching appears to be adjacent to the 
existing power poles. The Design Report does not address how the power line 
will be protected or if the power line will need to be relocated. 
G. The Design Report does not address how excavation, spoil, and backfill of the 
trench with adequate cover over the pipeline will be accomplished without 
disturbance ofthe fence line or encroachment onto the Zingiber property, 
H. The Design Report does not clearly show the elevation of the bar screen in the 
pipe inlet structure or how the bar screen will be attached. There are 
discrepancies between the calculations and the drawings indicating the elevation 
of the screen. 
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A. The technical information included in the Design Report is not adequate to 
evaluate the flow capacity of the weir, inlet box and orifice. 
B. The capacity of the LynClifpipeline cannot be evaluated without a plan and 
profile drawing showing data on the elevation change between the inlet structure 
and the outlet structure . 
. C. The capacity of the weir inlet to the structure cannot be detennined using standard 
fonnulas and tables because as designed it does not comply with standard 
conditions for such structures. The design seems to be based upon a standard 
formula for a sharp-crested, rectangular weir. However, the weir is a side flow 
weir on a channel that essentially terminates a few feet downstream. The weir is 
not sharp-crested because the plate extends only 0.1 ft above the cutout in the T' 
wide concrete sidewall of the channel. The trash rack will alter the flow 
characteristic normally established over a weir even when clear of trash. The 
converging sidewalls of the inlet structure will further alter the flow 
characteristics from those needed to use a standard formula or table to determine 
flow capacity. 
7. Will the orifice plate designed for delivery of water to Zingiber provide the required flow 
rate? 
A. The design incorrectly assumes that the flow in the Padgett Ditch is 10 cfs at all 
times that Zingiber receives 0.3 cfs. This assumption is incorrect, because 
Zingiber's entitlement is to be delivered even when LynClifhas only 1.30 cfs in 
priority and Martin has 0.10 cfs. 
B. Using this incorrect assumption, the design is based upon sizing and locating the 
orifice discharging to Zingiber with an elevation of water calculated to be present 
when the weir inlet to the LynClifpipeline is discharging 10 cfs. When only the 
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being delivered, the structure as designed will provide only a small fraction of 
Zingiber's entitlement through the orifice. 
C. A reliable calculation of the flow rate that will be provided through the orifice to 
Zingiber cannot be made because the weir at the inlet structure and the orifice do 
not meet standard conditions. As noted above, the estimates of flow rates and 
water surface elevations used in the design are not appropriate for this 
nonstandard weir and the fonnulas used for the orifice plate are not appropriate 
because the placement is not standard relative to location near the bottom of the 
channel, inadequate depth of water over the top of the orifice and the lack of 
infonnation on flow conditions and water elevations downstream of the orifice. 
D. Stephen Thompson's affidavit recommends a change to the design, apparently to 
address the inadequacy created by failing to account for periods of reduced flow 
in the ditch. However, the recommendation is made without including technical 
analysis to verify that the revision will provide adequate flow to Zingiber. There 
is no indication that a local conservationist has the authority to change a design 
made by the State Conservation Engineer or that the change is a requirement for 
federal funding to be used to build the structure. 
8. Is the pipeline/ditch sized adequately to deliver Zingiber's water from the orifice to the 
pond? 
A. Brockway indicates in his affidavit that either a 4-inch diameter class 125 PVC 
pipe or a lined ditch with a bottom width of3.6 inches and a depth offlow of2.4 
inches will be adequate to convey 0.3 cfs from the diversion structure at Justice 
Grade to the Zingiber's pond. Design data or calculations are not included to 
support these estimated sizes. 
B. Using the elevation data collected by ERO to evaluate Padgett Ditch in its 
property, there is about 8 feet of elevation change 
from the floor of the Justice Grade structure to the water surface in Zingiber's 
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pond. Using this as the head loss through the pipe and a roughness coefficient for 
new PVC pipe, the maximum flow rate through a 4-inch diameter pipe will just 
carry Zingiber's right. However, the design does not include any safety factor, 
does not account for reduced flow capacity as the pipe ages, does not include 
cIeanouts and drains required for proper maintenance, and does not carry higher 
flow rates that wil1 occur when the head on the orifice is greater than assumed in 
the design. Having only a 4 inch diameter pipe will exacerbate flooding incidents 
likely to occur on Zingiber property if the Justice Grade structure is modified as 
proposed in the Stephen Thompson affidavit and Design Report. 
C. The small cross-section lined ditch suggested by Brockway is not adequate to 
carry Zingiber's decreed right from the Justice Grade structure to Zingiber pond 
in the 2006 ditch alignment. The small cross-section suggested by Brockway for 
the concrete-lined ditch does not provide freeboard in accordance with accepted 
engineering practice and fails to account for the non-uniform slope of the terrain 
across Zingiber's property. An appropriate cross-section would be sized to 
convey the required flow across the flattest part of the field with adequate 
freeboard, 
D. Brockway asserts that a lined ditch will not lose any water to seepage. Seepage 
from a lined ditch can approximate that of an unlined ditch if cracks and other 
discontinuities allow water to saturate the underside of the lining. Freeze/thaw 
damage during the winter, thermal expansion during the summer and other factors 
will crack the lining causing seepage from a concrete-lined ditch. 
E. If a separate overflow channe1 is not provided, an open ditch across Zingiber's 
property should be designed to carry at least 13.3 cfs in accordance with water 
rights diverted into Ditch and because ofthe 
plugging the screen at the pipe inlet structure. 
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NATURAL RESOURCES CONSERVATION SERVICE 
CONSERVATION PRACTICE STANDARD 
STRUCTURE FOR WATER CONTROL 
(No.) 
CODE 587 
DEFINITION 
A structure in a water management system that 
conveys water, controls the direction or rate of 
flow, maintains a desired water surface elevation 
or measures water. 
PURPOSE 
The practice may be applied as a management 
component of a water management system to 
control the stage, discharge, distribution, delivery 
or direction of water flow. 
CONDITIONS WHERE PRACTICE APPLIES 
This practice applies wherever a permanent 
structure is needed as an integral part of a water-
control system to serve one or more of the 
following functions: 
• Convey water from one elevation to a lower 
elevation within, to or from a water conveyance 
system such as a ditch, channel, canal or 
pipeline designed to operate under open 
channel conditions. Typical structures are 
drops, chutes, turnouts, surface water inlets, 
head gates, pump boxes and stilling basins. 
• Control the elevation of water in drainage or 
irrigation ditches. Typical structures are 
checks, flashboard risers and check dams. 
• Control the division or measurement of 
irrigation water. Typical structures are' division 
boxes and water measurement devices. 
• . Keep trash, debris or weed seeds from 
entering pipelines. Typical structures are 
debris screens and turbulent fountain screens. 
• Control the direction of channel flow resulting 
. from tides and high water or back-flowfrom 
flooding. Typical structures are tide and water 
management gates. 
or subsurface water from adjoining land. flood 
land for frost protection or manage water levels 
for wildlife or recreation. Typical structures are 
water level control structures, flashboard risers, 
pipe drop inlets and box inlets. 
• Convey water over, under or along a ditch, 
canal, road. railroad or other barriers. Typical 
structures are bridges, culverts, flumes, 
inverted siphons and long span pipes. 
• Modify water flow to provide habitat for fish, 
wildlife and other aquatic animals. Typical 
structures are chutes, cold water release 
structures and flash board risers. 
• Provide silt management in ditches or canals. 
A typical structure is a sluice. 
• Supplement a resource management system 
on land where organic waste or commercial 
fertilizer is applied. 
• Create, restore or enhance wetland 
hydrology. 
CRITERIA 
General Criteria Applicable to AU Purposes 
Structure.s shall be designed on an individual job 
basis or applicable NRCS standard drawings 
shall be adapted, to meet site conditions and 
functional requirements. Designs shall be based 
upon site surveys, required hydraulic functions 
and site soils/foundation investigations. 
Structures not covered by Standard Designs/ 
Drawings shaff be deSigned in accordance with 
current NRCS engineering handbooks and 
associated technical materials. 
Provisions must be made for necessary 
maintenance. Care must be used to insure that 
the area's visual resources are not damaged. If 
wat!3rcourse fisheries are important, special 
allow fish passage. 
ConseNation practice standards are reviewed periodically and updated if needed. To obtain 
the current version of this standard, contact your Natural Resources ConseNaUon Service 
State Office or download It from the electronic Field Office Technical Guide tor your state. 
NRCS, IDAHO 
December 2004 
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Vegetation complying with Critical Area Planting 
(342) shall be established on all disturbed earth 
surfaces. Where soil, climate or site specific 
conditions preclude establishing permal.1ent 
vegetation, other protective means such as 
mulches or gravels shall be i.Jse~. . 
, , 
The structure shall be fenced, if necessary, to 
protect the. vegetation. 
The water level upstream of w~ter control 
structures shall not be raised on adjacent 
landowners without their permission. 
Foundation; The extent of foundation 
investigations shall be based upon the size and 
importance of the structure, geology of the area, 
water table considerations and the initial findings 
of the investigations. The foundation materials 
shall have adequate bearing strength to 
support the' structure without undesirable 
and/or differential settlement unless specific 
structural design considerations and/or 
foundation treatment are included in the 
design for such conditions. The foundation 
materials shall have adequate resistance to 
prevent pipIng. Structure cutoffs, drainage 
and/or foundation treatment shan be Included 
in the design as needed. 
Capacity, Structures shall have the capacity to 
carry the deSign flow with adequate freeboard, 
remain stable, control downstream erosion and 
keep the upstream and downstream water 
surfaces within the limits allowed. 
Freeboard. The fonowing minimum freeboard 
shall be provided: 
Structure Design Flow Freeboard 
Type 
Irrigation 6 cfs or less 4 inches 
Ditch 
structure 6 to 15 cfs 6 inches 
(e.g. checks, 
turn-outs, 15 to 50 cfs 9 inches 
diversion 
boxes, drops 
of F< 4-feet) 
Inverted Same as above plus 0.2 
Siphon, Inlets V212g 
& Outlets 
NRCS, IDAHO 
December 2004 
· Structural. Structures for water control shall be 
· designed to withstand the antiCipated lo~ds from 
internal and external. loading, hydrostatic uplift, 
· surcharge loads, surface and impact loads, water 
pressure due to seasonally high water tables, 
frost and ice pressures. Refer to NRCS 
Technical Release 74, "Lateral Earth Pressuresu , 
StandardOrawings. The use of Idaho Standard 
Drawings numbered ID-SO-587 A through 10-SD-
587R shan be governed by the following 
limitations: 
1. Depth of notch for drop structures shall not 
exceed four (4) feet. 
2. Height of drop shall not exceed two (2) feet. 
3. Len'gth of crest shall not exceed four (4) feet. 
4. Total heIght of any wall shall not exceed 4-
1/2 feet except for pipe inlets where the width 
to height ratio is less than one (1). 
5. The apron length for drop structures shall be 
not less than five times the flow depth over 
the crest at design flow. 
When structure sizes exceed any of these 
limitations, hydraulic and structural computations 
are required to support the design, 
Drop Structure DeSign, The crest elevation of 
drop structures in a system shall not be lower 
than the end sill elevation of the next upstream 
structure or the bottom of a stable ditch 300 feet 
upstream, whichever is closer. Exceptions are 
ditches in soils where a non-erosive velocity can 
be shown by design using a Mannings "n" 
coefficient no higher than 0.025. For installations 
where grade is permitted between structures, 
riprap, the greater of four (4) feet or one (1) 
apron length, shall be provided downstream of 
each structure. 
The crest length should not be wider than the 
bottom width of the ditch. Table 1 can be used to 
sefecfthe structure crest length for various 
combinations of flow depth and capacity. The 
design notch depth for the structure shall include 
the required freeboard and water flow depth. 
Apron widths should conform to the ditch bottom 
width immediately below the structure and shall 
not be narrower than the crest length. 
For structures with two (2) feet or less drop, the 
apron should not be less than the of 
above the crest. Apron length for structures with 
a drop greater than two (2) feet shall be 
83<3 
determined using Nationa"1 Engineering " 
Handbook (NEH), Section 11, Drop Spillways, or 
from criteria contained in approved standard 
. drawings. 
TABLE I 
Drop Structure Capacity* (cfs} 
Flow 
Depth Crest Length (Ft) . 
(Ft) " 1.0 1.5 2.0 2.5 3.0 
0.5 1.2 1.75 2.33 2.9 3.5 
1.0 3.3 " 4.95 6.6 8.25 9.9 
1.5 6.1 9.1 12.1 15.2 
--
-
J;;{Z Computed by Q 3.3 LH 
At the high water line, the upstream headwall 
extensions shall extend into solid earth a 
horizontal distance equal to the cutoff 
requirements or one (1) foot, whichever is 
greater. The downstream wingwalls shall extend, 
at a minimum, to the normal high water line in the 
ditch. 
For structures with a design flow of 15 cfs or less 
and a wall height above the apron of 4-1/2 feet or 
less, the combined length of the upstream cut-off 
and downstream toe wall below the apron shall 
be at least two (2) times the height of drop. This 
length shall be distributed between the upstream 
cut-off and toe wall. The toe wall shall extend not 
less than nine inches below the apron and the 
cut-off shall extend not less than one (1) foot 
below the apron. 
Cut-off requirements for structures larger than 15 
cfs or wall height greater than 4-1/2 feet or drop 
greater than two (2) feet shall be determined by 
using Lane's Theory of Creep in NEH, Section 
11, or flow net procedures described in NRCS, 
Soil Mechanics Note 5, "Flow Net Construction 
and Use". 
Check Structure Design. The basic criteria for 
drop structures shall apply with the following 
exceptions: 
For check structures with a design flow of 15 cfs 
or less and a wall height above the apron of three 
(3) feet or less, the combined length of upstream 
cut-off and downstream toe wall shall be two (2) 
times the design height of the check boards. This 
length below the apron shall be distributed 
between the 
e en no an nine 
inches below the apron and the cut-off shall 
extend not less than one (1) foot below the 
apron. 
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Division Box Design. The basic criteria for check 
and drop structures shall be Used for determining 
headwall, cut-off and wingwall requirements. 
Additional criteria ~re as follows: 
The cross-sectional area should provide for a 
flow velocity of about 1/2 foot/sec. The size 
should conform to existing or proposed ditches or 
pipelin'es and be adequate to safely distribute the 
design flow. Division boxes using pipe for 
distribution shall be proportioned in accordance 
with criteria for Pipe I nlet and Outlet Structures. 
Minimum entrance loss shall be computed as 
1+";/2g. where v = pipe velocity and g = 32.2. 
If measuring devices are to be included in the 
design, the box dimensions shall meet the criteria 
for the measuring device used. The outlets for 
division boxes shall meet requirements for grade 
control structures or the outlet channel shall be 
riprapped where erosive velocities may occur. 
Field Turnouts. Field turnouts shall have 
adequate capacity to supply the water for the 
area served. The maximum design ditch water 
surface shall provide for the required freeboard 
arid water depth, plus head losses for the turnout 
for the type of ditch. 
Turnouts shall be installed with a suitable cutoff 
and wingwalls. 
When water velocity in the turnout exceeds three 
(3) feet/sec. or the outlet is not submerged, the 
outlet shall be protected with rock riprap, sod or 
other suitable material. 
Materials. Structures may be constructed of 
aluminum, steel, reinforced concrete, rock, 
masonry, concrete blocks with reinforcing steel, 
concrete pipe, timber and fiberglass. All 
materials used in constructing structures for 
water control shall have the strength, durability 
and workability required to meet the installation 
and operational conditions required for the site. 
Materials used must meet the applicable 
standard for the kind of materials used [I.e .. 
concrete pipe shall meet the requirements of 
Irrigation Water Conveyance, Nonreinforced 
Concrete Pipeline (430CC), etc.J. 
take into account the following: 
1. The required life of the structure. 
NRCS, IDAHO 
December 2004 
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2. The pH and salinity of the soil. 
3. A cost comparison amortized to account for 
varying life spans. 
Reinforced Concrete. Reinforced concrete 
structures, except for channel linings, shall have 
a minimum member thickness of six (6) inches. 
The minimum reinforcement for shrinkage and 
temperature rebar in six-inch members shall be 
1/2 inch diameter steel reinforcing bars located 
on 12 inch centers each way. Designs for RIC 
structures shall conform to the requirements of 
NRCS, Technical Release 67, "Reinforced 
Concrete Design". The minimum section 
thickness and reinforcement for channel linings 
shall be in accordance with NRCS, Far West 
States, Engineering DeSign Standards. The only 
exceptions shall be officially approved standard 
drawings. 
Concrete Blocks. In general, the structural design 
of concrete block structures is the same as for 
reinforced concrete structures. Structures may be 
constructed of concrete block manufactured in 
accordance with ASTM criteria and using the 
procedures in NRCS Idaho Engineering 
Technical Note No.3, "Design Considerations for 
Concrete Block Structures". Lightweight "Cinder 
Blocks" are not acceptable. 
Meta/. Metal used in structures shall meet the 
structural requirements of the job. The structure 
metal thickness will be determined for the 
specific loading conditions. However, for metal 
pipe riser type structures the minimum thickness 
shall be: 
48 inch diameter and smaller 16 gage 
54 inch diameter and larger 14 gage 
All metal, aluminum or galvanized coated shall 
have a protective coating based upon the 
requirements of Steel Pipeline, (430-FF). 
Timber. Wood used in structures shall meet the 
structural requirements of the job. Wood, except 
for redwood, cedar and larch, shall be treated 
with an environmentally safe preservative 
.appropriate for the type of structure, use and 
species of wood used. 
NRCS, IDAHO 
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CONSIDERA T.ONS 
When planning, designing and installing this 
practice, the foHowing items should be 
considered: 
• Effects on the water budget, especially on 
volumes and rates of runoff, infiltration, 
evaporation, transpiration, deep percolation and 
ground water recha·rge. 
• Potential for a change in the rate of plant 
growth and transpiration because of changes in 
the volume of soil water. 
• Effects on downstream flows or aquifers that 
would affect other water uses or users. 
• Effects on the field water table to ensure that 
it will provide a suitable rooting depth for the 
anticipated crop. 
• Potential use for irrigation management to 
conserve water. 
• Effects of construction on aquatic life. 
• Effects on stream system channel 
morphology and 'stability as it relates to erosion, 
and the movement of sediment, solutes and 
sediment-attached substances carried by runoff. 
• Effects on the movement of dissolved 
substances below the root zone and to ground 
water. 
• Effects of field water table on salt content in 
the root zone. 
• Short term and construction-related effects of 
this practice on the quality of downstream water. 
• Effects of water level control on the 
temperatures of downstream waters and their 
effects on aquatic and wildlife communities. 
• Effects on wetlands or water-related wildlife 
habitats. 
• Effects on the turbidity of downstream water 
resources. 
• Existence of cultural resources in the project 
area and any project impacts on such resources. 
• Conservation and stabilization of 
archeological, historic, structural and traditional 
cultural properties when appropriate. 
address economics, ecological concerns and 
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acceptable levels of risk for design criteria as it 
relates to hazards to life or property. 
PLANS AND SPECIFICATIONS 
Plans and specifications for installfng structures 
for water control shall ,be in keeping with this 
standard and shall describe the requirements for 
applying the practice to achieve its intended 
purpose. 
The plan shall specify the location, grades, 
quantities, dimensions, materials and hydraulic 
and structural requirements for the individual 
, structure. Provisions must be made for 
necessary maintenance. Care must be used to 
protect the surrounding visual resources. If 
watercourse fisheries are important, special 
precautions. or design features may be needed to 
facilitate continuation of fish migrations. 
OPERATION AND MAINTENANCE 
An operation and maintenance plan shall be 
provided to and' reviewed with the land manager. 
The plan- shall'be site speCific and include, but 
not be limited to, the following: Structures will be 
checked and necessary maintenance, including 
removal of debris, shall be performed after major 
storms,and at least semi-annually, Water fevel 
management and timing shall be adequately 
described wherever applicable. , 
REFERENCES 
- King's Handbook of Hydraulics 
~, National Engineering,Handbook, Sections,5, 6 
and 11 ' '. 
• Engineering' Field Handbook , 
• EngIneering DeSign Stimdarcls, Far West States 
·'Technical Release,67, Reinforced Concr~te 
Stre'ngth Design', , ' . 
• T~c~nicai R'eh3ase 74, Lateral Earth Pressures 
587 - 5 
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NATURAL RESOURCES CONS.ERVATION SERVICE 
CONSERVATION PRACTICE STANDARD 
IRRIGATION WATER CONVEYANCE 
HIGH-PRESSURE, UNDERGROUND, PLASTIC PIPELINE 
. . (Ft.) 
CODE 430-00 
DEFINITION 
A pipeline and appurtenances instal1ed in an 
irrigation system. 
. PURPOSE 
To prevent erosion or Joss of water quality or 
damage to land, make possible the proper 
management of irrigation water and reduce 
water conveyance losses. 
CONDITIONS WHERE PRACTICE 
APPLIES 
This standard applies to underground 
thermoplastic pipelines ranging from Yz-inch to 
27 inches in diameter that are closed to the 
atmosphere and subject to internal pressures of 
50 Ib/in2 and greater. 
All pipelines shall be planned and located to 
serve as an integral part of an irrigation water 
distribution or conveyance system designed to 
facilitate the conservation use and management 
of the soil and water resources on a farm or 
group of farms. 
Water quantity, quality and rates of irrigation 
delivery for the area served by the pipeline shaH 
be sufficient to make irrigation practical for the 
crops to be grown and the water application 
method to be used. 
DESIGN CRITERIA 
All planned work shall comply with all Federal, 
State and local laws and regulations. 
Working pressure and flow velocity. The 
minimum acceptable class of pipe under this 
Practice Standard shall be that having a nrp.,,,,,·rp 
designed to meet all service requirements 
without an operating pressure, including 
hydraulic transients, or static pressure at any 
point greater than the pressure rating of the pipe 
used at that point. As a safety factor against 
surge or water hammer, the working pressure 
should not exceed 72 percent of the pressure 
rating of the pipe, nor should the design flow 
velocity at system capacity exceed 5 ips. If 
either of these limits is exceeded, the design 
shall include a water hammer analysis. Such 
designs shall include protective measures and 
operational limits to protect the pipeline 
adequately from surge. 
For pipelines conveying water warmer than 73.4 
degrees F, the alIowable working pressure shall 
be adjusted in accordance with Table 1. 
Table 1. Pressure Rating Factors for PVC and 
PE Pipe for Water at Elevated Temperatures 
(Degrees F.) 
Temperature 
73.4 
80 
90 
100 
110 
120 
130 
140 
PVC PE 
LOO 1.00 
0.88 0.92 
0.75 0.81 
0.62 0.70 
0.50 
0.40 
0.30 
0.22 
NOTE: Reduce pipe pressure rating for wann water equals 
pressure rating at 73.4 degrees F times factor for 
appropriate water temperature. 
Capacity. The design capacity of the pipeline 
shall be the larger of: 
1. The capacity shall be sufficient to deliver 
the volume of water required to meet the 
of the crop or crops to be irrigated. 
Conservation practice standards are reviewed periodically. and updated ifneeded. To obtain 
the curren! version of this slaodard, contact tbe Natural Resources Conservation Service. 
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2. The capacity shall be sufficient to provide 
an adequate irrigation stream for an methods 
of irrigation planned. 
Friction losses. For design purposes, friction 
head losses shall be no less than those computed 
by the Hazen-Williams equation, using a 
roughness coefficient 'C' equal to ISO. 
Outlets. Appurtenances required to deliver 
water from the pipeline to an individual 
sprinkler or to a lateral line of sprinklers or 
surface pipe located on the ground surface are 
defined as outlets. Outlets shall have adequate 
capacity to deliver the design flow at the design 
operating pressure. 
Check Valves. A check valve shall be installed 
between the pump discharge and the pipeline 
where a reversal of flow may occur. Anti-
siphon devices shaH be designed on pipelines 
that convey chemicals, pesticides or animal 
waste. Such devices sha1l meet the requirements 
of the Idaho State Department of Agriculture. 
Pressure-relief valve. A pressure-relief valve 
shall be installed upstream of any in-line gate, 
Butterfly valve or other type of in-line valve. 
Pressure-relief valves shall be installed on the 
discharge side of any check valve and in-line 
valve where a reversal of flow may occur and at 
pipeline ends if needed to relieve surge at the 
end of the line. Pressure-relief valves shaH be 
no smaller than !4-inch nominal size for each 
inch of the pipeline diameter and shall be set to 
open at a pressure no greater than 5 Ib/in2 above 
the rated pressure of the pipe. Pressure-relief 
valves should be large enough to pass the full 
pipeline discharge with a pressure no greater 
than 50 percent above the pressure rating of the 
pipe. The pressure at which the valves start to 
open shall be marked on each pressure-relief 
valve. Adjustable pressure-relief valves shall be 
sealed or otherwise altered to prevent changing 
pressure from that marked on the valve. 
Manufacturers of pressure-relief val ves 
marketed for use under this standard shall 
provide capacity tables, based upon performance 
tests, that give the discharge capabilities of the 
valves at the maximum permissible pressure and 
NRCS, IDAHO 
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be the basis for designofpressure setting and 
acceptance of a valve. 
Air-release valves. The three basic types of air-
release valves used under this Practice Standard 
are described as follows: 
1. An air-release valve: A continuously acting 
valve that has a small venting orifice, 
generally ranging between 1116 and 3/8. inch 
in size. This valve releases pockets of aIr 
from the pipeline once the line is filled with 
water and working under pressure. 
2. An air-and-vacuum valve: Sometimes cal1ed 
air-vacuum-release valve or an air-vent-and-
vacuum relief valve, this valve has a large 
venting orifice and exhausts large quantities 
of air from the pipeline during filling and 
allows air to reenter the line and prevents a 
vacuum from forming during emptying of 
the pipeline. This valve does not allow 
further escape or release of air once the 
valve closes. 
3. A combination air valve: Sometimes called 
combination air-release and air-vacuum 
valve or combination air-and-vacuum-relief 
valve is continuously acting and combines 
the functions of both the air-release valve 
and the air-and-vacuum valve in one valve 
body. 
Air-and-vacuum valves or combination valves 
shall be instal1ed at all summits, at the entrance 
and at the end(s) of pipelines when needed to 
provide a positive means for air escape during 
the filling and air entry during the draining of 
the pipeline. Such valves generally are needed 
at these locations if the line is closed to the 
atmosphere, and there are no other features such 
as permanently located sprinkler nozzles or 
other unclosed outlets to adequately vent the 
particular location during filling and emptying 
operations. 
The diameter of the most restrictive part of the 
air-vacuum valve or the large orifice of the 
to which it is attached. 
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be 'is-inch in diameter. On larger pipes, this 
requirement can be met by installing more than 
one valve at a given location in a manifold 
arrangement, provided the sum of the valve 
diameters exceeds 15 percent of the pipe 
diameter to which it is attached. Air-release 
valves" or combination air valves shall be used as 
needed to permit air to escape from the pipeline 
while the line is working at pressure. The small 
orifices in these valves shall be sized according 
to the manufacturer's recommendations for the 
applicable working pressure and pipe size. Air 
release and air vacuum valves shan be installed 
in conjunction with in-line valves to allow the 
removal or entry of air as required on each side 
of the valve in an open or closed position. 
Manufacturers of air valves marketed for use 
under this standard shaH provide dimensional 
data which shall be the basis for the selection 
and acceptance of these valves. 
Thrust Control. Thrust control shall be 
provided as needed at points where the 
horizontal or vertical alignment change is 5 
" degrees or greater, at tees, pipe reductions, dead 
ends and at in-line control gates. Adequate 
anchorage shall "be provided, regardless of joint 
type, when the pipeline is on a slope of 45 
degrees and greater. 
Thrust blocks shall be large enough to withstand 
the forces tending to move the pipe, including 
those of momentum and pressure as well as 
forces due to expansion and contraction. When 
available, the pipe "manufacturer's 
recommendations regarding thrust control shall 
be followed. In the absence of specific pipe 
manufacturer's requirements, the following 
formulas shall be used in designing thrust 
blocks: 
for bends A = 98 H D 2 sin l! 
B 2 
for dead ends and tees A = 49 H D 2 
B 
B 
430DD-3 
Where: 
A = Area of thrust block required (ft 2) 
H = Maximum working pressure (ft) 
D = Inside diameter of pipe (ft) 
d = Inside diameter of smaller pipe (ft) 
B = Allowable passive pressure of soil 
Oblft 2) 
a = Deflection angle of pipe bend 
When soil tests are not available, the passive soil 
pressure may be estimated from Table 2. Thrust 
blocks shall be constructed of concrete by filling 
the entire space between the pipe and an 
undisturbed trench wall. Steel reinforcement is 
optional in thrust blocks requiring a bearing area 
of less than 4 D2 (where D is the pipe diameter). 
Larger thrust blocks shall be reinforced with a 
minimum of #4 bars at 8 inch c-c. 
Table 2 - Allowable Soil Bearing Pressure 
ff (Ibl ') 
Natural Soil Depth of cover to center 
Material of thrust block 
2ft 3ft 4ft Sft 
- Sound bedrock 8,000 10,000 10,000 10,000 
- Dense sand & 
gravel (assumed 0 = 
1,200 1,800 2,400 3,000 40°) 
- Dense fine to 
coarse san"d 
(assumed 0 = 35°) 
800 1,200 1,650 2,100 
- Silt & clay mixture 
(assumed 0 = 25°) 
- Soft clay & 
500 700 950 1,200 
organic soils 
(assumed 0 = 10°) 200 300 400 500 
External Loading. Deflections in the pipe 
caused by external loads shall not exceed 5 
percent of the diameter. Idaho Technical Note 
#7 or similar reference shall be used to 
determine predicted deflection for site loading 
conditions. At public road crossings, plastic pipe 
shall be laid in a carrier pipe, unless site specific 
analysis and other special beddingibackfill 
considerations show that deflection is less than 5 
percent. 
NRCS, IDAHO 
August, 2002 
430-DD-4 
~oirits and connections. All joints and 
.. connections shall be "designed to withstand the 
... design maximum working pressure of the 
.. pipeline without leakage and leave the inside of 
. ;the pipe free of obstrUction that may tend to 
:reduce its capa9ity. Fittings made of steel or 
other metal shall be protected from corrosion by 
a protective coating such as plastic tape wrap, 
coal tar~epoxy or other corrosion resistant 
coating. Designs ofpipeHnes with solvent 
Welded joints shall include expansion couplers at 
400 feet maximum spacing, except expansion 
couplers are not required on pipe reaches 
. including risers at 200 feet or less spacing. The 
maximum distance between a cOupler and the . 
,hearest fixed point, such as a tee, bend or riser, 
'shall be 200 feet. Expansion couplers shaH have 
.'a· minimum length of 14 inches and provide 10 
. inches of contraction. 
In-line valves .. In-line valves should be 
equipped with :geared operators. When lever 
. operated valyesare used; an analysis- shall be . 
made for potential surge/water hammer _. 
assuming an instantaneous valve closure. 
Draining and.tlushing. Provisio1').s shall be 
made for cOlllpletely draining the pipeline where 
freezillgisa hazard. As needed drains wil1 be 
provided at low poil)£s along the pipeline or 
provisions shall be made to empty the pip.eline 
by pumping. : 
Materials. The compound used in . 
m~nufacturing the plastic pipe shall meet one·of 
the following requirements: 
.. 
-1-: :Polyvinyl chloride (PVC) shaH l?eas 
,- specified in ASTM D 1·784 for Code -
, .. }/ Classification 12454~B, 12454-C or 14333-
D . 
. '·2. Acrylonitrile~butadiene-styrene (.A.BS) shall 
." be as specified in ASThf D 1788 for Code 
Classification 5-2-2,)-5-5 or 4-4-5. 
3:· PolyethYlene. (PE). sbaHb.e as specified in 
.'. ASTM D 1248 for Code Classification. rc-
PI4, UC-P23, IIIC-P33 or rvC-P34. 
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ASTM specifications are acceptable under this 
Practice Standard . 
ASTM SPECIFICATION 
D 1785 Polyvinyl Chloride Plastic Pipe, 
Schedule 40,80 and 120 
]j 2241 Polyvinyl Chloride Pressure Rated Pipe 
D 2672 Joints for IPS PVC Pipe Using Solvent 
Cement 
D 2740 Polyvinyl Chloride Plastic Tubing 
. D 1527 AcryIonitrHe~Butadiene-Styrene Plastic 
Pipe, Schedules 40 and 80 
D 2282 Acrylonitrile-Butadiene-Styrene Plastic 
P~e . 
D2104 Polyethylene Plastic Pipe, Schedule.40 
D 2239 Polyethylene Plastic Pipe Based on 
Controlled Inside Diameter 
D 2447 Polyethylene Plastic Pipe, Schedules 40 
and 80; Based on Outside Diameter 
D 2737 Polyethylene Plastic Tubing 
D 3035 Polyethylene Plastic Pipe Based on 
Controlled .Outside Diameter 
F 771 Polyethylene Thermoplastic High-
Pressure Irrigation Pipeline Systems 
Plastic irrigation pipe (pIP) shall meet the 
requirements of ASTM D 2241 or of ASTM D 
2282 ex,cept that: 
1 The outside diameters, wall thicknesses and 
tolerances in .ASAE 837.6.1 "Design 
Installation and Performance ·of 
Underground, Thermoplastic Inigation 
Pipe" shan ·apply." 
2.. The minimum burst pressure requirements 
for water at23 degreesC-for PVC 1120 and 
1220 plastic pipe; SDR 5J is 260 Jb/in2 and 
for ABS plastic pipe· 8DR 32.5 and SDR 41 
is 380 and 300 Ib/in2 ; 
Product Marking. Pipe shall be marked in 
accordance ,vith the requirements of ASTM D 
2241 showing nomjnal pipe· size, type of plastic 
material, pressure rating, ASTh1 specification 
and manufacturer's trademark. 
coup meet or excee e 
requirements as those ofthe pipe and shall be of 
845 
. " '. I ... 
matefhil that is recommended for use with the 
pipe. 
. .' 
.solvent cement joints. Solvent fQr solvent 
cementjoirits. shall confonn to ASTMD2564 for 
PVC fittings and to ASTM D 2235, for ARS' pipe 
and fitting's. . . '. . 
Rubber gasket joiJ:!.ts. Rubber gasket joints 
s~~l1 c~nf6rm to ASTMDj"139. 
Depth of cover, Pipe shaH be installed at 
sufficient depth 'below ground surface to provide 
protection {rmn hazards imposed by traffic 
crossings, farm crossings, farming operations, 
freezing temperatures or soil cracking. The 
minimum depth of cover for pipe susceptible to 
any of these hazards shall be: 
Pipe diameter 
(inch) 
112 through 2 112 
3 through 5 
6 or more 
Depth of cover 
(inch) 
18 
24 
30 
In areas where the pipe will not be susceptible to 
freezing and vehicular or cultivation hazards and 
the soils do not appreciably crack, the minimum 
depth of cover may be reduced to: 
Pipe diameter 
(inch) 
. 112 through 1 114 
1 1/2through 2 112 
3 through 5· 
6 or more 
Depth of cover 
(inch) 
6 
12 
18 
24 
At low places on the ground surface, extra fill 
may be placed over the pipeline to provide the 
. minimum depth of cover. The top width of the 
fill shall be no less than 10 feet and the side 
slopes no steeper than 6: 1. 
Trench. The trench below the top of the pipe 
shaH be only wide enough to permit the pipe to 
be easily placed and joined and to allow the 
initial backfill material to be placed under the 
haunches' of the The maximum trench 
diameter of the pipe. If the trench is precision 
430DD-5 
excavated and has a semicircular bottom that 
closely fits the pipe, the width shall not exceed 
the outside~diameterof the pipe by more than 10 
percent.: Pipelines having a·.diameter of 72' 
through 2!/z inches that are placed in areas bot 
subject to vehicular loa4s .and in soils that do not 
appreciably crack may be placed by using 
."plow-in" equipment instead of conventional 
trenching, 
The. trench bottom shall be uniform so that the 
. entire length of the pipe has contact with soil 
without bridging. If rocks, boulders or any other 
material that can damage the pipe are 
encountered, the trench bottom shall be undercut 
a minimum of 4 inches below final grade and 
filled with bedding material. 
Backfill. Hand, mechanical or water packing 
methods may be used. 
For pipe with I8-inch diameter and smaller, the 
initial backfill shall be soil or sand that is-free of 
rocks, gravels and clods larger than 1 inch in 
diameter. For pipe larger than 18 inch diameter, 
the initial backfill shall be angular 'l.l to 1 inch 
size grade crushed'storie with a maximum of 10 
percent noncohesive fines or sands imd gravels 
with a maximum particle size of linch 
containing a maximum of 12 percent 
noncohesive fines and sands with a maximum of 
45 percent passing a #40 sieve. 
Final backfllI.· Thefinal oackfillshall be free of 
large rocks, frozen clods and other debris larger 
than 6" inches in diameter. 
AU special backfill requirements of the pipe 
manufacturer shall be met. 
Testing. The pipeline shall be tested for leakage 
and proper functioning.' The tests may be 
performed before backfilling or anytime after 
the pipeline is ready for service. 
Certification and guarantee. The instaJling 
contractor shall certifY that hislher installation 
complies with the requirements of this standard. 
The Contractor shall furnish a written guarantee 
Conservation Engineer in November 2005 to provide 
consistency with the construction specification. 
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that protects the owner against defective 
workmanship and materials for a period of not 
less than 1 year. The certification shaH identify 
the pipe manufacturer and markings on the pipe 
being supplied .. ' . 
CONSIDERATIONS 
In soils subject to cracking andlor sloughing or 
where trench excavation depths exceed 5 feet, 
include provisions for shoring or sloping sides' 
of the trench per applicable OSHA Regulations. 
Where differential settlement can create a 
concentrated loading on the pipe, as at the 
connection of a buried pipe to a rigid structure, 
consider a flexible joint in the pipe adjacent to 
the structure. 
Consider effects on the water budget, especially 
on volumes and rates of runoff to downstream 
water users. 
Consider the effects on wetlands and water 
related wildlife. 
Consider effects on water flows and aquifers and 
the affect to other water uses and users. 
Consider the potential effect on irrigation water 
management. 
;PLANS AND SPECIFICATIONS 
Plans and specifications shall be prepared to 
show site specifics. The drawings and 
specificationsshal1 show pipe location, pipe 
type, pressure classes and sizes, details for 
appurtenances including type, pressure class 
(settings) size and locations, thrust block 
locations and sizes and trenchlbackfill 
requirements as applicable. 
OPERATION AND MAINTENANCE 
The operation and maintenance of the system 
shall indude typical items of flushing pipe, 
cleaning and repairing appurtenances, etc. 
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REFERENCES 
- Engineering Eield Manual· 
Chapter 3, Hyd~aulics 
Chapter 15, Irrigation 
- NRCS Conservation Practices 
StructUre for Water Control, Code 587 
. Irrigation System, Trickle, Code 441 
Irrigation System, Sprinkler, Code 442 
Irrigation System, Surface and 
Subsurface, Code 443 
Irrigation System, Tailwater Recovery, 
Code 447· 
Irrigation Water Conveyance, Irrigation 
Pipeline, Code 430AA to 430JJ 
- ASAE Standard: ASAE S376.1 Design, 
Installation and Performance of 
Underground Thermoplastic Irrigation 
Pipelines 
- Idaho State Department of Agriculture, "Rules 
Governing Pesticide and Chemigation Use and 
Application" . 
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TYPICAL IRRIGA TION OR DRAIN INLET 
NOTES: 
@ 1. Min. 7/16" dla. Eye-Bolt embeded In concrete min. 12" 
® 1. Construct 1/2" min. chamfer on 0/1 EXPOSED VertIcal Edges. B 2. Min. 1/4" Radius tool on ail EXPOSED horizontal edges. 3. Point and Patch all EXPOSED Snap - tie holes or 
other holes or cavities to provide durable slJrface 
where It Is expected to be exposed to view or weather. © 1. 4"" - 4" thick construct/on sholl inclvde #2 Rebar 
Steel reinforced on 8" centers each way. Six (6) Inch 
thick wall construction does not require steel reinforcement 
Add 2" or 4" to appropriate dimension for construction. 
® 
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SECTION A-A 
NOTES: 
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2. :Bend floor s~ee1 ioto sidewalls 6" 
II11nimUlll. 
PIPE INLET OR OUTLET 
I have reviewed the plan_ and Gpeeif1~tions 
and agree to ccc.struct this project to the 
best of my ahUity ill accordance with them. 
u. S. m:P<\ltTMENT OF AGRICtlLTURI!\ . 
SOIL CONSERV A'l'ION BEl.WlCE 
-----
--------, 
~1111 ID-SS-E ATTACHED Date: I =E: :1 
l"( , ,;11 Cooperator -- -. . 
~..... (" 
---.=1ii.----.---~ (iiOIiIii_ 
------
:':.!',.". "';,': 
,. 
.,.:!. . ..• ' .. .'. 
EXHIBIT C 
to 
AFFIDAVIT OF WILLIAM G. VAN HORN 
Babington v. Zingiber 
' ,' .. : .. 
. i 
, 
,,>,;., ..',-: .. j 
Gel 
Q1 
..,.. , 
i 
t 
.... 
o 
i 
~""IRa:.....:-u. 
. BmIiAa CIOIICnK IIl'IlocInJe. Cui . 
: 1.5 fDot w\dc lIOtdl ia well wall 
to ekYW.ioa. 10004. 
. ' ' I ~ .' . . .( , • 't • 
:tu~(e. 
c,. .. -.k CJ::NJ 
J 
PLAN VIEW - Pipe Inlet 
1 Inda - 2 feet 
'l ,t 
". ·1 
';( 
w 
Install new orifice plate, 
Install new 5 foot wide flat 
back gate simjlar to Watennan . 
R series. Gate fraln<, is at least 4 
foct tall to allow 2 f~ of travel. ~ 
.. ' , h/' 
UaCUlf - Padpa Dlta 
Wet Scn.ctw.n DecaOI 
8 
J 
GoodlItc BCD CoooclIaa c.. m 
~f\~\\,c.r 
f~CL\ 
scs-eNG-tt $A REV .7$ 
--.,.... 
1 
2 
3 
4 
5 
6 
7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
06-26-' 09 08: 42 FROM-Robpr'L.;)Un & Slette 208-933-0701 
Gary D. Stette 
ROBERTSON & SLEITE, PLLC 
P.O. Box 1906 
Twin Falls. Idaho 83303-1906 
Telephone: (208) 933-0700 
Facsimile: (208) 933-0101 
ISB # 3198 
Irlm\LynCliildecl relicflaff.sl=.3 
2009 JUN 26 9: 57 
Goo[J!fi~6sA CbtA'~~ERf'\ 
DEPUTY 
T-065 P0002/0005 F-
IN THE DISTRlCT COURT OF THE FIFTH runICIAL DISTRlCT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF GOODING 
LYNN J. BABINGTON and KATHY L. ) 
BABINGTON, husband and wife; and ) 
CLIFTON E. JENSEN and SUZANNE K. ) 
JENSEN> husband and wife, collectively ) 
doing business as L YNCLIF FARMS, L.L.C.,) 
an Idaho limited liability company, ) 
v. 
waLIAM G. V AN HORN, an individual; 
and ZINGIDER INVESTMENT. LLC, 
a Colorado limited liability company, 
Defendants. 
STATE OF IDAHO ) 
ss: 
County of Twin Falls ) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
Case No. CV-2008-125 
AFFIDAVIT OF 
GARYD SIEITE. 
GARY D. SLEITE, first being duly swom, deposes and states on oath as follows: 
1. I am the attomey of record for the Plaintiffs herein. 
2 6 2. Exhibit "A" attached hereto, and by this reference incorporated herein, is a copy of 
c·····afepO~denny~'UY;;em1if~~fter·I{f~wpmrsot'immuZ?~+T::;; 
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Department of Water Resources. 
Further, sayeth your affiant naught. 
DATED this 2k fl day of June. 2009. 
G_' 
'-fA. ' 
SUBSCRIBED AND SWORN to before me . s?k day of June, 2009. 
CERTIFICATE OF SERVICE 
The lUldersigned certiD.es that on the Zt,r/l.w.y of June, 2009, he caused a tme and correct 
copy of the foregoing instrument to be served upon the following persons in the following 
manner: 
Scott L. Campb~ll 
Andrew J. Waldera 
MOFFATTnroMAS BARRETT 
P.O. Box 829 
Boise, ID 83701-0829 
AFFIDAVIT OF GARY D. SlETTE ·2 
£] Hand Deliver 
[] U.S.Mail 
[J Ovemiiht Courier 
(x] Facsimile Tl'ansmission ~ 208~385-5384 
[ x ] Email slc@moffalt com 
l\iW@moffiut com 
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Report on Padgett DItch Distribution Structure at Justice Grade 
Cindy Venter, Water Rights Superviaor, Idaho Department of Water Resourcts 
June 26, 2009 
On June, 10, 2009 I made a field intJ*tjon of the Padgett DItch distrlbution structure which has 
been consirueted on the north side of Justice Grade Road. where the Padgett Ditch enters the 
William VanHom property. J was accompanied by Mr. VanHom, Cliff Jensen and lynn 
Babbington (LynCIif). Steve Thompson of NRCS, and Greg Sullivan from BroQ(Wa1f 
Engineering. 
The purpose for my inspection was to confinn that the measurement and control clevi~(S) 
installed by lynClif at the head of the bypass pipeline would '"enable IOWR to regfJtate and 
administer the separate rightsai which a~ delivered In the Padgett Ditch to that location. I did 
not inspect the pipeline itself. 
A measurement and control device was designed by the NRCS office in Gooding, liD, -to Ii 
Within an existing concrete structure in the Padgett Ditch. The device was designed to provide 
measurement of the VanHom water right and regulation of delivery to the Varll~om property. 
The design plan, which I reviewed prior to my visit, also contained plans for a 7-'01ot weir which 
was to be plaCed at the head of the bypass pipeline. This weir was not construc.tod. 
Watermaster deliveries to the Padgett Ditch are measured oyer a standard 4-foot rectangular 
weir located just south of Justice Grade Road. -and Immediately upstream from tlla pipeRne and 
the new diversion atrudura. Diversions to the bypaas pipeline can be determined !by subtrac:ting 
the VanHorn diversion from the total Padgett DitCh flow. 
The NRCS plan contemplated 3 types of measurement devices for the VanHorn diverlion, and 
recommended a submerged OrifICe with an opening siD of 4- X 4", or 0.11 squam, feet. A fully 
submerged and contraQted orifice of this dimension wiD measure dilc:harge. betWeen 0.05 and 
0.53 m. at heads of 0.01 to 1.0 feet. A control gate below the ortftce maintains submergence 
and provides regUlation of total head and restriction of flow. In this case, a ~ wide 
rectangular screw gate, or "watennan gate- had been lnata.ed near the downlltream end of the 
concrete structure to provide the required control. The entry to the bypass plpelinn is at the 
upper end of the concrete structure, upstream from the orifice plate. 
As designed, this devi08 and headgate should have provided adequate measurelTlent and 
control of water to divide the available Padgett DItch flOWI between the patti .. _ Unfortunately, 
the structure was modifted after the device installation, and prior to my visit, and I was not able 
to make a fun field Inspection of the a..-built deeign. The configuration of the d~f~)9lhat I found 
in the field at this location does not match the NRCS plan. 
On the day of my visit, I found that the ecntrolgate had been removed from the sb1JcWl'9, and i 
collectiOn box had been affixed directly to the downstream side of the orifice plate. From this 
box. a 8- pipeline carries flow Into the VanHom pond, and a or connection from the line Is 
connected directly into the irrigation pump. A valve jull outside the collection box provldes an 
additional point whe,.. flows may alse be turned into Mr. VanHorn', ditch. This Is an 
unconventional configuration and use of an orifice device which does not meet IOWR 
measurement standards. The orifice opening is obscured and head Is diffleun to mUlture. And 
without a headgate in place, control of diverted flows 18 effectively shifted from the divel"lion 
point to some point down the pipeline. 
on o.ilMd~'nts· 11 (a)(2)(b) Motion. $fe .... CV-2008-0000125, 11.28.2008. 
C5' d ':t EXHIBIT A 
208-933-0701 T-065 P0005/0005 F-654 
At the time of the inspection, however, the collection box waa partially full and the orifice was 
submerged. Since conditions allowed a measurement over the orifice, I took the opportunity to 
check the discharge to VanHom and verify that the orifiee was operating props·rIy. Head over 
the oriflce opening (detennined by taking a physiCal measurement of the difference in water 
levels on the upstream and downstream side of the orifice plate) indicated an instant flow to 
VanHorn of approximately 0.25 cfs using a standard orffiee equation. This discharge was 
verified with a poIysonic pipeflow measurement on the VanHorn pipefine near the pond. 
Other Issues notwithstanding, the measurement device itself appears to meet standard criteria. 
Because the device was installed in an existing structure. there were a few CClmpfC)mU~ made 
In the design criteria - the approaeh dlstanee to the orifice is shorter than de8irablie, ailld the 
bottom of the orifice opening is too dose to the floor Of the channel. These are eornmon 
limitations encountered when designing for existing structures, and they are not cause for great 
concem. Mathematical corrections for approach and other conditions may be made in the final 
discharge fonnula. All other design criteria appear to be met. 
My meaaurements c;onfirmed that the lnatalled device is capab!e of providing BIn accull'ate 
measurement of dellwnlJd flows. WIthout the accompanying control gate, howev4,r, it is not 
satisfactory or sufficient for tagulatlon and administration purposes. Adjustmeillt :itnd (:antrol of it 
divenaion mutt be able to be made at the point of diversion; downstream control tIlt the water 
user only is unacceptable. 
My recommendation for the Justice Grade structure would be for the devices to be returned to 
the original NRCS deeign and checked agaIn. The downstream pipe collection must be 
positioned 80 that it doea not interfere With or obstruct either the control gate or thE~ orifice. 
Report on Padgett Ditch Structure, 8.28.09, page 2 
IN THE DISTRICT COURT Of THE fIfTH JUDICIAL DISTRICT Of THE STATE Of IDAHa 
IN AND fOR THE COUNTY Of GOODING 
LYNCLlf/8A8INGTON, etal v. YanHorn 
CIYlL MINUTE ENTRY -
CY2008-125 
Honorable /l8arry Wood presiding 
The Court calls the case at the time noted. 
Identifies counsel and parties for the record. 
DC 09-08 Time: /1:2/-
Linda Ledbetter - Reporter 
Mr. Gary Slette appearing on behalf of the Babingtons. eta I - who are also present personally in the courtroom. 
Mr. Andrew Waldera appearing on behalf of Mr. VanHorn (not present) 
Matter before the Court: Motion for Status conference. 
The Court asks for a copy of the Water Master report that was filed in this case. 
Mr. Slette indicates a copy of the same was filed Friday with his Affidavit. 
The Court has read the same "Report on Padgett Ditch - Cindy Venter. Water Rights Supervisor" 
11:26 Mr. Slette argues on behalf of his clients. 
His clients built the structure for delivery of the water - describes the series of events with regard to the 
installation of the structure and subsequent removal of the structure by Mr. VanHorn. 
Cites the Court to pictures attached to the affidavit depicting the changes that were made. 
11:37 Mr. Waldera responds to "factual inaccuracies" - no evidence in the record substantiating the measurement. 
Property encroachment issues were not raised at the 11th hour. All sides have suffered from lack of workable 
design - believes their easement right goes with the water right. There is no conveyance of water. therefore no 
easement right of way. Zingiber is willing to work with IOWR at it's on expense and free Lyncliff of the obligation 
imposed by the Court. 
11:48:33 Mr. Slette comments in response. 
Only one claim for relief remains - wants to proceed to judgment. 
11:51 - Mr. Waldera argues further as to the abandonment issue. 
11:52 The Court does not believe abandonment of the easement is before the Court. Makes additional comment -
positions taken by Zingiber are inconsistent in two lawsuits (Hgrm Hwy District) can't have it both ways -
suggests Zingiber's position is disingenuous. Cites 42-600 series of Idaho Code as to Administration of water. 
The Court suggests perhaps the water should be shut off until Zingiber can decide by what means the water can 
be measured. Reads in pertinent part the report of Cindy Venter. 
11:57 Mr. Waldera responds - Zingiber will exercise his opportunity to work with IOWR - reach a necessary 
resolution. 
11:58 The Court inquires as to any injury to lincliff as it stands - Mr. Slette indicates they are getting their water. 
DISTRICT COURT MINUTE ENTRY 856 
11:59 - Mr. Waldera indicates they can install a flow meter in the pipe. Will work with the Department. 
The Court will relieve lincliff of the burden to set up the appropriate measurement device - it is not the obligation 
of Zingiber - the Court requires that both interests are protected - up to IDWR to do their job to protect all 
parties interest. Will give reasonable time. 
Mr. Slette will prepare judgment in that effect based on the Court's ruling. 
12:03 End Minute Entry. 
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IN THE DISTRlCT COURT OF THE FIFTH JUDICIAL DISTRlCT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF GOODING 
LYNN J. BABINGTON and KATHY L. ) 
BABINGTON, husband and wife; and ) 
CLIFTON E. JENSEN and SUZANNE K. ) 
JENSEN, husband and wife, collectively ) 
doing business as L YNCLIF FARMS, L.L.C.,) 
an Idaho limited liability company, . ) 
Plaintiffs, 
v. 
WILLIAM G. VAN HORN, an individual; 
and ZINGIBER INVESTMENT, LLC, 
a Colorado limited liability company, 
Defendants. 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
Case No. CV-2008-125 
FINAL JUDGMENT 
Based on the record in this matter, this court hereby enters judgment in this case as 
follows: 
IT IS HEREBY ORDERED, ADJUDGED AND DECREED: 
1. Consistent with the relief sought by the Plaintiffs, the court hereby declares that, 
pursuant to Idaho Code § 42-1207, Plaintiffs are entitled to place the Padgett Ditch in a buried 
conduit at the original location of the Padgett Ditch easement as it existed on the Defendants' 
property in 2006. Such location is generally identified as the "old channel" on Exhibit 3 of the 
Affidavit of Defendant William G. Van Hom filed in this case, which exhibit is attached hereto as 
Exhibit "A". Alternatively, and pursuant to Idaho Code § 42-1207, and in accordance with the 
25 
permit granted by the Hagerman Highway District to Plaintiffs herein, all as more specifically 
fi5i~"",~~~jF~._ 'h~~~~~,N&.£.y,.200~~~'.Z6€1t!Jf~"' ''tieet~~~.bii3iil·~ ",~33,'¥iE'i'iffiiifE 
Plaintiffs are entitled to place and convey their water rights, and Water Right No. 36-96A 
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belonging to K.irt Martin, in a buried conduit in the Justice Grade highway right-of-way as shown 
on Exhibit "A". 
2. Plaintiff LynClif Farms, LLC, and its successors in interest, shall bear the 
responsibility of conveying the flow of water for Water Right No. 36-10283B to the concrete 
structure located on the north side of Justice Grade Road at the point where Padgett Ditch enters 
the Defendants' property as shown on Exhibit "A". 
3. Pursuant to the stipulation of Defendants' counsel in open court on June 30, 2009, 
the Defendants, and their successors in interest, shall be and are hereby obligated to provide, at 
their sole cost and expense, an accurate measurement and water control device at the 
aforementioned concrete structure to measure, regulate and control the flow and delivery,ofWater 
Right No. 36-10283B at all times. Such measurement and control devices shall be approved by 
the Idaho Department of Water Resources prior to construction, and shall be capable of being shut 
or fastened 
DATED this B day of July, 2009. 
~--R. BARRY WOOD 
District Judge 
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CERTIFICATE OF SERVICE 
The undersigned certifies that on the / i day of July, 2009, she caused a true and 
correct copy ofthe foregoing instrument to be served upon the following persons in the following 
manner: 
Scott L. Campbell 
Andrew J. Waldera 
MOFFATT THOMAS BARRETT 
P.O. Box 829 
Boise, ID 83701-0829 
Gary D. SIette 
ROBERTSON & SLETTE, PLLC 
P.O. Box 1906 
Twin Falls, ID 83303-1906 
FINALJUDGMENT - 3 
{J 
[ ] 
[ ] 
[ ] 
~ [ ] 
[ ] 
[ ] 
Hand Deliver 
U.S. Mail 
Overnight Courier 
Facsimile Transmission - 208-385-5384 
Email s\c@rnoffatt com 
ajw@rnoffatt com 
Hand Deliver 
U.S. Mail 
Overnight Courier 
Facsimile Transmission - 208-933-0701 
Email gslette@rsidabolaw com 
EXHIBIT 3 
to 
AFFIDAVIT OF WILLIAM G. VAN HORN 
IN SUPPORT OF DEFENDANTS' 
MOTION FOR SUMMARY JUDGMENT 
Babington v. Zingiber 
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Gary D. Slette 
ROBERTSON & SLETTE, PLLC 
P.O. Box 1906 
Twin Falls, Idaho 83303-1906 
Telephone: (208) 933-0700 
Facsimile: (208) 933-0701 
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF GOODING 
* * * * * * * 
LYNN J. BABINGTON and KATHY L. ) 
BABINGTON, husband and wife; and ) 
CLIFTON E. JENSEN and SUZANNE K. ) 
JENSEN, husband and wife, collectively ) 
doing business as L YNCLIF FARMS, L.L.C.,) 
an Idaho limited liability company, ) 
Plaintiffs, 
v. 
WILLIAM G. VAN HORN, an individual; 
and ZINGIBER INVESTMENT, LLC, 
a Colorado limited liability company, 
Defendants. 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
Case No. CV-2008-125 
MEMOR ANDI IM OF COSTS, 
DISHI IR SEMENTS & 
ATTORNEY'S FEES 
COME NOW the above-named Plaintiffs (collectively "LynClif'), by and through the 
undersigned, and submit this Memorandum of Costs, Disbursements and Attorney's fees based 
upon the court's Final Judgment entered in this matter on July 13,2009. This claim is submitted 
pursuant to and in accordance with LR.C.P. Rules 54 (d) and (e), Idaho Code § 12-121, and Idaho 
The following costs, disbursements and attorney's fees relative to Count I of the Complaint 
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were incurred on and after September 26,2007: 
I. 
COSTS AS A MATTER OF RIGHT 
2/26108 Gooding County Clerk - Complaint filing fee $88.00 
n. 
DISCRETIONARY COSTS 
A claim for discretionary costs is hereby waived. 
III. 
ATTORNEY'S FEES 
LynClif respectfully requests fees in the amount of Forty One Thousand Three Hundred 
Twenty Five NollOO Dollars ($41,325.00), pursuant to Idaho Code § 12-121, Idaho Code § 10-
1210, and Rules 54( d) and (e) of the Idaho Rules of Civil Procedure. The attached Exhibit "A" 
sets forth an itemized statement of fees incurred relative to Count I of the Complaint from 
September 26,2007, to June 30, 2009, in the amount $41,325.00. 
TOTAL FEES AND COSTS: $41.413 00 
Said fees are reasonable and based upon the hourly rates therein set forth and the time 
and labor expended as illustrated in the Affidavit filed contemporaneously herewith. 
DATED this J.l day of July, 2009. 
ROBERTSON & SLETTE, PLLC 
By: __ M~'+-I---f-..:!.l+--=-l~- -p:..::::::::.. _____ _ 
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CERTIFICATE OF SERVICE 
The undersigned certifies that on the -1lday of July, 2009, he caused a true and correct 
copy of the foregoing instrument to be served upon the following persons in the following 
manner: 
Scott L. Campbell! Andrew 1. Waldera 
MOFFATT THOMAS BARRETT 
P.O. Box 829 
Boise, ID 83701-0829 
[ ] 
[ x] 
[ ] 
[ ] 
[ ] 
Hand Deliver 
U.S. Mail 
Overnight Courier 
Facsimile Transmission - 208-385-5384 
Email sJc@moffatt com 
ajW@moffatt com 
86~ 
MEMORANDUM FOR COSTS, DISBURSEMENTS & ATTORNEY'S FEES - 3 
1 
2 
3 
4 
Gary D. Slette 
ROBERTSON & SLETTE, PLLC 
P.O. Box 1906 
Twin Falls, Idaho 83303-1906 
Telephone: (208) 933-0700 
Facsimile: (208) 933-0701 
ISB # 3198 
5 !rlm\LynCJif\decl reliet\fees_aff 
6 
7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF GOODING 
LYNN J. BABINGTON and KATHY L. ) 
BABINGTON, husband and wife; and ) 
CLIFTON E. JENSEN and SUZANNE K. ) 
JENSEN, husband and wife, collectively ) 
doing business as L YNCLIF FARMS, L.L.C.,) 
an Idaho limited liability company, ) 
Plaintiffs, 
v. 
WILLIAM G. VAN HORN, an individual; 
and ZINGIBER INVESTMENT, LLC, 
a Colorado limited liability company, 
Defendants . 
STATE OF IDAHO 
County of Twin Falls 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
Case No. CV-2008-125 
AFFIDAVIT TN S1 IPPORT OF 
MEMOR AND1 IM OF COSTS, 
DISB1 IRSEMENTS & 
ATTORNEY'S FEES 
I, Gary D. Slette, being first duly sworn upon oath do state as follows: 
1. I am the attorney of record for the above-named Plaintiffs (collectively "LynClif'). 
I make this affidavit based on my own personal and actual knowledge, and in accordance with 
25 &~!i'f%CE'Z7'fi;E;7liE;fiS~~S;~~~~AW~!"Q~~~~",.s~.rlW(~~~~~lE'CEi;0;,; 
called upon to do so. I am duly admitted to the practice of law before all courts in the State of 
Idaho and maintain offices at 134 Third Avenue East in Twin Falls, Idaho. 860 
AFFIDAVIT IN SUPPORT OF MEMORANDUM FOR COSTS, DISBURSEMENTS & ATTORNEY'S FEES - 1 
1 
2 
3 
4 
5 
6 
7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
26 
2. The Memorandum of Costs, Disbursements and Attorney's Fees ("Memorandum") 
and Exhibit "A" thereto set forth a true itemization of the charges incurred by LynClif in the 
above-entitled action relative to its prosecution of Count I of the Complaint. Charges related to 
Count II which was dismissed pursuant to the parties' stipulation, are not included in the 
Memorandum. 
3. The costs claimed as a matter of right and listed m the accompanying 
Memorandum are correct and were necessarily incurred in the above case. 
4. The time and labor required in prosecuting this action formed the basis and 
method of computation of the attorney fees claimed, and are as indicated in said Memorandum 
and Exhibit "A" thereto. Said attorney fees are based upon the hourly rates set forth in Exhibit "A" 
and calculated by multiplying the time actually worked by the applicable hourly rate for your 
affiant. The hourly rate stated in Exhibit "A" is the usual and customary hourly rate charged by 
your affiant for similar work in other matters. The costs and attorney fees were reasonably and 
necessarily incurred in preparing the prosecution of this action, and have been actually billed to 
the Plaintiffs, and they are not incurred for the purpose of harassment or in bad faith, or the 
purpose of increasing the costs or attorney fees to any other party. 
5. LynClif was charged attorney's fees on an hourly basis of $250.00 per hour, as 
indicated, which fees are reasonable and similar to the amount charged by attorneys with similar 
skills, experience and ability in other law firms in the Twin Falls and Wood River Valley areas 
who do similar work. 
6. The fmal result of the litigation was entirely favorable from LynClifs standpoint. 
7. I believe that the amount of time expended in connection with this matter was both 
reasonable, appropriate and necessary, and that the fee charged was reasonable and appropriate. I 
am familiar with the hourly fees charged in the Twin Falls and Wood River Valley areas by other 
lawyers of comparable skill, experience and ability, in connection with matters of a similar nature, 
and believe the hourly amount charged was commensurate with and competitive with them. 
Further your affiant sayeth naught. 
DATED this n day of July, 2009. 
AFFIDAVIT IN SUPPORT OF MEMORANDUM FOR COSTS, DISBURSEMENTS & ATTORNEY'S FEES - 2 
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SUBSCRIBED AND SWORN to before me 
CERTIFICATE OF SERVICE 
The undersigned certifies that on the \ ( day of July, 2009, he caused a true and correct 
copy of the foregoing instrument to be served upon the following persons in the following 
manner: 
Scott L. Campbell/Andrew J. Waldera 
MOFFATT THOMAS BARRETT 
P.O. Box 829 
Boise, ID 83701-0829 
[ ] 
[x] 
[ ] 
[ ] 
[ ] 
Hand Deliver 
U.S. Mail 
Overnight Courier 
Facsimile Transmission - 208-385-5384 
Email slc@moffatt com 
ajW@moffatt com 
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AFFIDAVIT IN SUPPORT OF MEMORANDUM FOR COSTS, DISBURSEMENTS & ATTORNEY'S FEES - 3 
L YNCLIF v. VAN HORN I ZINGIBER 
Date Description Hours Amount 
09/25/07 Calls from/to Paul Arrington regarding 
declaratory judgment proceeding and 
acceptance of seNice 0.40 $100.00 
09/26/07 Call to Suzanne regarding Arrington 
conversation 0.20 $50.00 
11/09/07 Calls from/to Cliff Jensen; Calls from/to Paul 
Arrington RE: Change of counsel; Calls to Scott 
Campbell 0.80 $200.00 
02/21/08 Review declaratory judgment statutes and 
statutes and Constitution regarding water issues; 
Work on drafting Complaint for Declaratory 
Relief; Call to Cliff 2.50 $625.00 
02/22/08 Work on review and revisions of Complaint and 
email to Lynn and Cliff; Prepare exhibits, 
Summons and Acceptance of SeNice 1.50 $375.00 
02/26/08 Calls from/to Cliff; Work on review and revisions 
to Complaint 0.60 $150.00 
02/27/07 Work on exhibits for Complaint; Calls to/from 
Suzanne and Cliff; Finalize Complaint 1.20 $300.00 
03/25/08 Review Answer and Motion to Dismiss filed by 
Campbell; Review Brief regarding Motion to 
Dismiss; Calls from/to Cliff and Suzanne 
regarding response and Kurt Martin Affidavit 2.00 $500.00 
03/28/08 Calls from/to Cliff; Call from Frank Erwin; Calls 
to/from Scott Campbell, attorney for Zingiber 0.60 $150.00 
04/08/08 Draft Motion for Summary Judgment in LynClif 
declaratory judgment action; Draft Affidavits of 
drafting of brief regarding summary judgment; 
Review/revise MSJ brief 4.00 $1,000.00 
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04/22/08 Calls fromlto Cliff; Prepare revisions to MSJ brief 
and Affidavits of Lynn and Cliff 1.00 $250.00 
05/16/08 Review Brief filed by Van Horn regarding Reply 
to Motion to Dismiss; Calls fromlto Cliff regarding 
hearing in Gooding; Research and work on 
preparation for hearing 1.40 $350.00 
05/20/08 Work on preparation for oral argument in 
morning; Travel tolfrom Gooding; Attend hearing 
with Judge Wood; Conference wlAndy Waldera, 
Van Horn's attorney 4.50 $1,125.00 
05/20/08 Calls fromto Andy Waldera; Review court's 
order; Addl calls w/Andy regarding hearing 0.60 $150.00 
05/21/08 
Conference call with Court clerk and Andy 
Waldera regarding hearing on cross-motions for 
summary judgment; Emails to Lynn and Cliff 0.40 $100.00 
06/09/08 Review Summary Judgment motion brief filed by 
Van Horn; Review Van Horn affidavit and 
exhibits; Calls to Cliff and Suzanne; calls to 
IDWR; Call to Lynn Babington; Call to Andy 
Waldera; Work on analysis for our response brief 
2.60 $650.00 
06/10/08 Meeting with clients; Work on preparation of 
Frank Erwin Supplemental Affidavit 2.00 $500.00 
06/11/08 Revise Affidavits of other water users on Padgett 
Ditch; calls regarding execution of documents 
0.60 $150.00 
06/16/08 Calls tolfrom Jim Stanton of IDWR; Draft 
Affidavits of Lynn, Kathy, Cliff and Suzanne; 
Reviewlrevise Affidavits; Draft Affidavit of Jim 
Stanton 2.00 $500.00 
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06/17/08 Review MSJ brief and Van Horn Affidavit 
regarding factual allegations; Calls to/from Lynn 
regarding Babington affidavits; Calls fromto Cliff 
regarding Jensen affidavits; Revisions to all 
affidavits; Calls tolfrom G. Martens and K. 
Stutzman; Review Stanton Affidavit 
3.20 $800.00 
06/18/08 Work on drafting of our brief in response to Van 
Horn MSJ; Calls to Lynn and Cliff; Meeting with 
Cliff 3.00 $750.00 
06/19/08 Calls fromlto Lynn; Meeting with Lynn and Kathy; 
More work on research and preparation of brief; 
Reviewlrevise brief; Research Article XV, 
Section 3 cases; Revise affidavits 
3.50 $875.00 
06/20108 Calls tolfrom Scott Campbell's office; Calls 
tolfrom Allen Merritt; Complete work on review 
and revisions of brief; Calls and emails with Cliff 
and Lynn 2.00 $500.00 
06/23/08 Review Summary Judgment response brief 
submitted by Van Horn; Calls fromlto clients 1.50 $375.00 
07/01/08 Review 25 page Reply Brief submitted by Van 
Horn regarding summary judgment motion; Calls 
to Lynn and Cliff 0.60 $150.00 
07/08/08 Work throughout morning on case research and 
preparation of oral argument outline for hearing 
in Gooding; Calls to Cliff; Travel tolfrom 
Gooding; Attend oral argument on Motion for 
Summary Judgment 6.50 $1,625.00 
08/13/08 Review Judge Woods' Order on Summary 
Judgment Motion 0.50 $125.00 
09/16/08 Preparation of Memorandum of Costs, 
2.00 $500.00 
09/24/08 Calls tolf Andy Waldera; Calls flto Suzanne 0.40 $100.00 
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09/25/08 Calls tolf Andy Waldera; Calls tolfrom Cliff and 
Suzanne 
09/26/08 Review documents filed by Zingiber for 
preliminary injunction; Research applicability of 
IRCP 65 to case where judgment is already 
rendered; Calls to Suzanne and Cliff 
09/30108 Review all Affidavits and Motion for 
Reconsideration; Research caes in Waldera's 
Motion; Research Idaho Supreme Court cases 
regarding reconsideration after entry of 
judgment; Dictate first draft of Brief 
10101/08 Draft jensen Affidavit; Draft GDS Affidavit; Draft 
Objection to Preliminary injunction and Motion 
for Stay; Draft Memorandum in Opposition to 
Motion for Reconsideration; Draft Notice of 
Hearing; reviewlrevise all documents; Calls with 
clients 
10102/08 Work on review and revisions of all documents; 
Calls tolf Cliff and Suzanne; Finalize documents 
and file with court; Prepare Notice of Hearing 
10106/08 Review Objection to attorney fee motion filed by 
Van Horn; Work on drafting Response and 
Notice of Hearing; Multiple review and revisions; 
Calls tolf Cliff and Suzanne 
10108/08 Review most recent pleading trying to change 
Reconsideration motion to Motion to Alter or 
Amend; Draft responsive Motion; Reviewlrevise 
Motion; Call to Cliff 
10109/08 Review letter from Scott Campbell regarding his 
"demands" 
10/10108 Conference w/JER; Draft reply letter to Scott 
10/13/08 Review Brief submitted by Waldera regarding 
IRCP Rule 59 conversion; Calls flto Cliff 
0.60 $150.00 
1.40 $350.00 
4.00 $1,000.00 
3.60 $900.00 
1.40 $350.00 
2.00 $500.00 
1.70 $425.00 
0.30 $75.00 
1.00 $250.00 
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10/14/08 Review Zingiber Response to Motion'to Strike; 
Call from Cliff 0.80 $200.00 
10/17/08 Calls tolf Scott Campbell; Call to NRCS; Draft 
letter to Campbell and Andy Waldera; 
Reviewlrevise letter 0.80 $200.00 
10/17/08 Review FedEx package regarding Motion for 
Reconsideration and Application for Preliminary 
Injunction and supporting documentation 
2.00 $500.00 
10/21/08 Travel tolfr Gooding; Attend hearing on Motion 
for Reconsideration, etc.; Review Affidavit and 
letter filed by Zingiber 3.00 $750.00 
10/28/08 Calls flto Lynn; Meeting with Lynn and Kathy; 
Draft letter to Andy Waldera; Reviewlrevise 
letter; Call to Waldera; Call to Lynn 1.40 $350.00 
11/13/08 Calls flto Lynn and Cliff; Conference call with 
clients and Waldera; Calls tolf Judge Wood's law 
clerk; Email to Andy 0.80 $200.00 
11/20108 Calls f/to Suzanne; Emails tolf Robert Brochu at 
ACofE 0.40 $250.00 
11/24/08 Review docs from district court; Calls to Cindy; 
Calls tolf Cliff 0.50 $125.00 
12/01/08 Calls to district court; Calls tolf Cliff and 
Suzanne; Calls tolf Andy Waldera regarding 
Tuesday hearing 0.40 $100.00 
12/02/08 Review lengthy opinion written by Judge Wood; 
Numerous calls with clients; Calls to Andy 
Waldera regarding carriage water issue; Calls to 
Chuck Brockway regarding method of dealing 
with conveyance water 2.00 $500.00 
12/12/08 Calls flto Cliff and Lynn; Draft Notice of Available 
Dates; Calls tolf Chuck Brockway; Calls to Andy 
Waldera; Additional calls with Cliff 
12/16/08 Review discovery request from Waldera; Calls 
tolf Cliff and Suzanne; Calls to Andy; Calls tolf C. 
Brockway; Draft Motion for Protective Order and 
Status Conference 
01/06/09 Prepare for hearing in Gooding regarding 
discovery issues and Status Conference; Travel 
tolf Gooding; Attend hearing; Call to Chuck 
Brockway; Draft letter to court regarding 
Brockway; Calls to Andy Waldera 
01/09/09 Calls to Corey Skinner at IDWR; Meeting with 
Corey Skinner at IDWR office to review all file 
documents pertaining to Zingiber water right 
01/12/09 Calls and emails to Waldera; Begin work on 
responding to discovery requests 
01/13/09 Calls tolf Tim Luke regarding hearing on water 
conveyance issues; Emails to Tim Luke with 
information regarding case; Review email 
information from Tim 
01/15/09 Discuss water loss issues with Lynn regarding 
SRBA decrees; Calls tolf A. Merritt; Call to Bob 
Worstell regarding conveyance loss; Emails to C. 
Brockway; Calls and emails with Tim Luke 
regarding conveyance loss 
01/20109 Work on preparation of discovery responses for 
evidentiary hearing on conveyance loss; Emails 
flto R. Brochu at Army Corps; Calls to Brockway 
01/22/09 Work on preparation of discovery to be sent to 
02/02/09 Work on discovery responses and preparation; 
Calls tolf Chuck Brockway 
1.20 $300.00 
1.50 $375.00 
3.50 $875.00 
1.00 $250.00 
1.00 $250.00 
0.60 $150.00 
0.80 $200.00 
1.40 $350.00 
1.40 $350.00 
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02/05/09 Long telephone conference with Robert Brochu 
of Army Corps of Engineers 0.50 $125.00 
02/10109 Meeting at Brockway's office to work on 
preparation of responses to discovery requests 
filed by Zingiber; Work on preparation of our 
discovery 2.20 $550.00 
02/12/09 Work on additions to discovery responses for 
Zingiber discovery propounded to LynClif; 
Review files for inclusions of documents 
responding to discovery; Calls with Brockway; 
review latest information from Lynn regarding 
conveyance loss SRBA info . 1.70 $425.00 
02/16/09 Research for drafting summary judgment; 
Dictate summary judgment brief; Dictate 
Affidavits for Babbington, Brockway, Slette and 
Thompson; Draft Motion; Review and revise all 
documents; Calls tolf Lynn; Conference call with 
Lynn and Cliff 4.50 $1,125.00 
02/18/09 Calls flto Steve Thompson; Revise Brockway 
and Thompson Affidavits; Work on revisions to 
MSJ brief 2.00 $500.00 
02/19/09 Work on completion of SDJ documents; Work on 
assembling all responses to their discovery 
requests; Calls with Brockway and Steve 
Thompson 2.50 $625.00 
02/20109 Travel tolf Hagerman; Meeting with Chuck 
Brockway and clients to review Van Horn 
property 4.00 $1,000.00 
03/03/09 Calls flto Robert Eskildsen, AC of E attorney; 
Calls to Cliff; Email NRCS documents to 
Eskildsen 0.70 $175.00 
Corps of E 3.60 $900.00 
03/21/09 Review Waldera's Memorandum in Opposition to 
Motion for Summary Judgment and supporting 
Affidavits of Drury, Van Horn and Waldera 
2.00 $500.00 
03/22/09 Work on drafting of Reply Brief; Research; 
Review and revise Brief; Calls to Cliff regarding 
ditch 2.00 $500.00 
03/23/09 Further revisions to Brief; Calls w/Cliff and 
Suzanne for additional revisions 0.80 $200.00 
03/30109 Work on preparation for hearing on Motion for 
Summary Judgment; Calls with clients 2.50 $625.00 
03/31/09 Final preparation and draft oral argument for 
hearing; Travel tolf Gooding and attend oral 
argument on MSJ hearing 3.00 $750.00 
04/01/09 Work on prepartion of Order on MSJ; Draft letter 
to Judge Wood; Call to Cliff 1.00 $250.00 
04/02/09 Draft Order on MSJ; Review and revise Order; 
Calls to Cliff and Lynn; Call to Rob Brochu; 
Review Judge Wood's Minute Entry regarding 
ruling; Revise proposed form of Order to 
incorpoate Judge's issues 2.00 $500.00 
04/03/09 Calls flto Andy Waldera regarding discovery 
responses; Calls to Lynn and Cliff; Return call to 
Andy; Call to Rob Brochu 0.80 $200.00 
04/08/09 Review letter from Waldera to Judge Wood; 
Draft letter to Judge Wood; Review and revise 
letter; Call from Cliff 1.20 $300.00 
4/10/2009 Review Judge Wood's letter regarding 
modification to Order; Call to Andy Waldera to 
find mutual resolution of wording OAO $100.00 
4/1 
of case on 
partial summary judgment; Calls to Lynn and 
Cliff 0.80 $200.00 
870 
4/15/2009 Calls tolf Andy Waldera regarding co'urt's letter 
and necessity to respond to Judge Wood; Calls 
tolf Cliff and Suzanne 0.50 $125.00 
4/16/2009 
Calls wlAndy Waldera regarding his drafting of a 
response to Judge Wood; Emails flto Andy 0.40 $100.00 
4/17/2009 Review letter sent by Waldera to Judge Wood; 
Draft letter for LynClif to Judge Wood; Review 
and revise letter 1.00 $250.00 
5/5/2009 Review Judge Woods' Order on Summary 
Judgment; Multiple calls with clients; Calls to 
Cindy at District Court; Prepare Motion for 
Reconsideration; Reviewlrevise Motion 2.20 $550.00 
5/6/2009 Review latest Brief filed by Zingiber relative to 
our Motion for Reconsideration, etc.; Call to 
Cindy at District Court; Call to Andy Waldera; 
Prepare Stipulation and Order regarding hearing 
on 5/19 1.40 $350.00 
5/6/2009 Review Rule 59; Draft Motion to Alter or Amend 
Judgment; Review and revise Motion 0.60 $150.00 
5/7/2009 Review Brief filed by Waldera regarding both 
motions; Draft Affidavit of Gary Slette in support 
of Motions; Reviewlrevise Affidavit 0.80 $200.00 
5/19/2009 
Travel tolf Gooding; Attend hearing on Motion to 
Alter or Amend Judgment; Prepare proposed 
form of Order; Draft letter to Court; Revise Order 3.00 $750.00 
5/29/2009 Calls tolf Lynn and Cliff regarding status of 
construction and call from Van Horn; Calls and 
emails with Andy Waldera regarding further 
communication 0.80 $200.00 
6/1/2009 Calls from Suzanne regarding status of 
installation and potential conflict with Bill Van 
Horn; calls tolf Andy Waldera; review email from 
Waldera; calls tolf Cliff and Lynn 1.30 $325.00 
6/2/2009 Calls from/to Andy Waldera; review email from 
Waldera regarding changes to concrete 
structure; calls to clients and calls to NRCS; 
emails with Andy 1.20 $300.00 
6/3/2009 Calls fromlto Rob Sampson; conference call with 
clients and Rob regarding suggested changes to 
irrigation structure; numerous phone calls with 
everyone regarding construction issues; emails 
to/f Andy Waldera 1.40 $350.00 
6/4/2009 Calls fromlto Sampson; calls with clients; draft 
letter to Andy Waldera regarding 11th hour 
changes to construction plans; review/revise 
letter 1.30 $325.00 
6/8/2009 Calls with Cliff and Suzanne regarding 
modifications made to structure by Van Horn; 
calls tolfrom Andy Waldera; draft letter to Andy; 
review and revise letter; calls to Rob Sampson; 
calls tolf Cindy Venter; Calls to Andy 
2.00 $500.00 
6/9/2009 
Calls and emails with Cindy Venter and Chuck 
Brockway; calls tolf Lynn and Cliff regarding Van 
Horn alterations to water delivery control device; 
review pictures of before and after condition 1.00 $250.00 
6/10/2009 Calls tolf Lynn regarding site inspection with 
Cindy Venter 0.50 $125.00 
6/12/2009 Calls fromlto Cindy Venter; calls to clients; draft 
Affidavit of Babington for submission for status 
conference; draft Motion for Status Conference 
1.60 $400.00 
87<3 
6/15/2009 Prepare revisions to Affidavit; meeting with Lynn 
and Kathy; Prepare additional revisions per 
Lynn. Call flCindy Venter regarding report; 
Finalize documents and exhibits for filing 1.20 $300.00 
6/24/2009 Calls flto Suzanne; Calls to Cliff and Lynn; 
Conference call with Rob Sampson and clients 
regarding Affidavit of Bill Van Horn 1.80 $450.00 
6/25/2009 Calls tolf Cliff and Suzanne; Calls tolf Cindy 
Venter; Review Venter report; Draft GDS 
Affidavit for filing with district court 1.60 $400.00 
6/29/2009 Work on review of documentation and 
preparation for oral argument on motion 1.20 $300.00 
6/30/2009 Final preparation and outline for hearing; Travel 
tolf Gooding and attend hearing; Call to Cindy 
Venter 2.80 $700.00 
6/30/2009 Prepare proposed Final Judgment in lawsuit; 
Prepare Memorandum of Costs and Attorney 
Fees; Review and revise documents for review 
by clients 2.50 ~625.00 
TOTAL $41,325.00 
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF GOODING 
******* 
LYNN J. BABINGTON and KATHY L. ) 
BABINGTON, husband and wife; and ) 
CLIFTON E. JENSEN and SUZANNE K. ) 
JENSEN, husband and wife, collectively ) 
doing business as L YNCLIF FARMS, L.L.C.,) 
an Idaho limited liability company, ) 
Plaintiffs, 
v. 
WILLIAM G. VAN HORN, an individual; 
and ZINGIBER INVESTMENT, LLC, 
a Colorado limited liability company, 
Defendants. 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
Case No. CV-2008-125 
S1 IPPI ,EMENTAI , 
MEMOR AND1 IM IN S1 IPPORT 
OF COSTS, DISBIIRSEMENTS & 
ATTORNEY'S FEES 
COME NOW the above-named Plaintiffs (collectively "LynClif'), by and through the 
undersigned, and submit this Supplemental Memorandum in Support of Costs, Disbursements and 
Attorney's Fees as follows. 
LynClif seeks an award of attorney fees in this case pursuant to Idaho Code § 12-121. 
Pursuant to I.R.C.P. Rule 54(e)(1), fees may be awarded pursuant to that section if the court finds 
The court has been involved in this case from the very fIrst day, and now has the 
opportunity to determine its belief relative to the application of this standard to Mr. VanHorn and 
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his wholly-owned company, Zingiber Investments, LLC. Mr. Van Hom's Affidavit forms part of 
the substance for the assertion that his defense was frivolous, unreasonable and without 
foundation. Mr. Van Hom attached two letters to his Affidavit that were sent by LynClifs counsel 
prior to the commencement of litigation. Those exhibits were attached as Exhibits 7 and 16 to his 
Affidavit, and are attached hereto as Exhibits "A" and "B", respectively. Those two letters 
describe in great detail the existing statutory provisions in Idaho relative to certain water right 
matters, including the piping of an existing ditch. Earnest and repeated attempts were made by 
LynClif to resolve the matter without litigation, all of which were soundly rebuffed by Mr. Van 
Hom. See, e.g., Affidavit of Clifton E. Jensen ("Jensen"), Affidavit of Lynn J. Babington 
("Babington"), Supplemental Affidavit of Clifton E. Jensen, and Supplemental Affidavit of Lynn 
J. Babington. When Mr. Van Hom advised Jensen and Babington that if they didn't like what he 
was doing, and that they should just sue him, the principals ofLynClifwere forced into becoming 
reluctant litigants. 
Mr. Van Hom holds himself out as both confident and scholarly in his work as a licensed 
professional engineer in both Colorado and Idaho. VanHorn Affidavit at ~ 12. Notwithstanding 
this expertise and confidence, and notwithstanding being advised as to LynClifs rights under 
Idaho's statutory regime, Van Hom defended against this litigation every step of the way. Quite 
candidly, the principals of LynClif have expressed their admiration for the zealotry and tenacity of 
VanHorn's attorneys in the representation of their clients. The presence of zealotry and tenacity 
on the part of an attorney, however, does not mean that a litigant's defense was not frivolous, 
unreasonable, or without foundation. 
The result of this litigation was precisely what LynClif sought in its Complaint. Van Hom 
chose to launch a baseless defense predicated on nothing more than pure stubbornness. Costs and 
attorney fees should be awarded to LynClif. 
DATED this -12day of July, 2009. 
ROBERTSON & SLETTE, PLLC 
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CERTIFICATE OF SERVICE 
The undersigned certifies that on the ~day of July, 2009, he caused a true and correct 
copy of the foregoing instrument to be served upon the following persons in the following 
manner: 
Scott L. CampbelVAndrew J. Waldera 
MOFFAIT THOMAS BARREIT 
P.O. Box 829 
Boise, ID 83701-0829 
[ ] 
[ x] 
[ ] 
[ ] 
[ ] 
Hand Deliver 
U.S. Mail 
Overnight Courier 
Facsimile Transmission - 208-385-5384 
Email slc@moffatt com 
ajw@moffatt com 
G~ 
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1. BVAH I.OBl!kTllON 
OAaY D.S/Jmli 
lD""'L. Mac" I'LS .l'NaIIpt 
CmtTIFIBD MAIL & 
REGULAR U.S. MAIL 
WilliamG.&JudithL. VanHorn 
2101 McGraw Ranch Rd. 
P.O. Box 456 
Estes Park, CO 80517-0456 
RE: Padgett Ditcb 
Dear Mr. and Mrs. Van Hom: 
BDbtrfson "Jltlft, p.l.l.t. 
AT'l'ORNBYS AT LAW 
1341hinl AvCllucJ!ast 
P.O. BOX 1906 
TWlNFAUS.lDAHO 83303-1906 
'mLID'HONR (208) 933"()700 
FAX (Z08) 933-0101 
January 16, 2007 
GARY D. SLlfITE 
plelte@niclahob.w.tom 
Our law fum represents Lynn Babington and Cliff Jensen doing business as LynClifFanns, 
L.L.C. With a great deal of reluctance, Lynn and Cliff came to me to discuss issues related to the 
Padgett Ditch, and the construction efforts you are undertaking regarding a relocation of that ditch. 
The faeai as I understand them are set forth below. 
Your predecessors in in1erest obtained Water Right No. 36-10283B for .30 cfs for the 
irrigation of 11.5 acres, as well as a stockwater right for .02 cfs. LynClifs predecessors acquired 
Water Right No. 36-10283A for 2.38 em for the irrigation of S4 acres, as well as two (2) stockwater 
rights. In addition, their predecessor acquired Water Right No. 36-1875 for 10.0 cfs for fish 
propagation. Both inigation water rights share the same priority, .and the fish propagation right is 
junior to your irrigation rights on Billingsley Creek. I understand you acquired your property in or 
about April or May of 2006, and subsequent to your acquisition, met with my clients at a dinner 
party at your house on July 17, 2006. During that" dinner meeting, discussion was had relative to 
potential work that you desired to accomplish on the stream in order to enhance your recreational 
opportunities. A draft proposal was provided to you by Mr. Babington after the dinner, but:you 
subsequently advised them that you refused to sign any such documentation wi.th them. Following 
that discussion, you dropped off the enclosed letter dated July 18, 2006, at Mr. Jensen's office, and 
expressed yopr belief that you could do as you wanted with regard to relocating the ditch and 
....."C,.?F2??i".i"i3?2Zi~S?'S??S?' •••••••••• '7C.lmildiua Mt:het:. basis of the fore oing that I wish to advise you as to my 
clients' legal position in regard to the constructIOn actt es)lOU 
Idaho C~de § 42-1207 provideS the basis for the following discussion. I am enclosing a 
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copy of that code section for your review. While it certainly provides that you have an ability to 
change the location of a ditch that crosses your property, it also provides that "such change must be 
made in such a manner as not to impede the flow of the water therein, or to otherwise injure any 
person or persons using or interested in such ditch, canal, lateral or drain, or buried irrigation 
conduit". The length of the ditch across your property is now approximately 740 feet. The new ditch 
that you have begun to excavate is approximately 1510 feet in length. My clients want to advise you 
at this time, prior to your expenditure of any additional time and effort, of their concern and belief 
that your cons1ruction activities win result in both a flow impedance and an injury to their rights, 
particularly the fish propagation water right As you are doubtless aware, an aquaculture operation 
depends on water that is fully oxygenated without moss accumulations over and above that which 
exists naturally in the ditch. By doubling the length of the ditch, my clients believe that flows will 
be impeded causing oxygen depletion, and the growth of aquatic vegetation. All three of these 
effects would be undoubtedly injurious and deleterious to their operation. 
While visiting with me, Lynn and Cliff shared a photo of what would appear to be some 
sort of impoundment structure that was constructed on your property just last week. Please be 
advised that any attempt to impound the water that naturally flows onto their property pursuant to 
their water rights will not be tolerated. or accepted by them, since an impoundment is certain to 
cause injurious effects to their fish propagation rights. Additionally, it is apparent to me from a 
review of your water rights that you possess no storage or impoundment rights whatsoever, 
including any such rigfrt fur the pond that is presently constructed on your property. As you stated in 
your letter of July 18, you wan~ to restate your desire to be a good neighbor. My clients certainly 
have always felt the same, but in light of the work you are undertaking, believe that they must do 
everything in their power to protect a valuable property right. 
Idaho Code § 42-11 02 (copy enclosed) clearly provides that my clients have a right-of-way 
easement through your property for purposes of II:laintaining the existing ditch. As noted in that 
section: 
The existence of a visible ditch, canal or conduit shall 
constitute notice to the owner, or any subsequent purchaser, of the 
underlying servien~ estate. that the owner of the ditch, canal or 
conduit has the right-of-way and incidental rights confinned or 
granted by this section. 
I refer you to the last paragraph ofIdaho Code § 42-1207. Pursuant to that code section, my 
clients have the right to place a buried irrigation conduit on your property in the ditch location as 
it currently exists. While you are entitled, as the servient owner. to direct that a ditch be relocated 
to a different route, that is only permissible so long as there is no impedance to the flow and 
i4fifiZiT1i£Z77>4f'f/i75ii,=i~'7ii'iS""S'i'5i3F co •••••• dllb'.¥.;~<JhGilii.JJQJter;;RaQt <141L," . .. the lacement of' t such an 
underground conduit in the existing easement, but would y 
the placement of that conduit along the boundary line of your property adjacent to the road. Your 
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flow of .30 cfs during the decreed irrigation season of March 15 to November 15 would continue to 
occur at the present point of diversion. Your year-round flow of .02 cfs for stockwater would 
likewise continue to be delivered at the current point of diversion. 
My clients had sincerely hoped that they would not be forced into a situation that 
necessitated this sort of remedial action,' but they feel compelled to take all necessary steps to 
protect their water right interests. 
You obviously have the right to have your own water channeled through your property in 
any fashion that you desire. However, there is no basis upon which my clients can be compelled to 
have their water run through your property in such a manner that it will impact their legitimate use 
of their water rights. Once you have bad an opportunity to consider the foregoing, please do not 
hesitate to contact me in order to discuss matters further. 
GDS:rlm 
Encls. 
cc: Cliff Jensen (837-6116) 
Lynn Babington (837-6322) 
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CHAPrER9 
DJSTBlBtJ'rION 011 WAi'II:lt 1'9 CONSUMERs 
43-902. Iu.iuriDa' diich or headgate - Triple ~ 
~on. the lai:Idowaen' inter!erence with the ... 
Phraaa "cut. any ditch at' the bulb , .ment. NIIDXpIl • J(eridic. ~ I>itt. v. 
thereoi". as ~ in f 42-90.2 IIUIIUI8 ~ 139 Idaho 28, 72 P..lIcl868 {2(08). ' 
cuttb>g ~ die baH of the ditch; benoe,' Because the tnlble d.mruIae awU'd pzmded ~ did Dot. cui iI:liO h fni- in § 4.U02 is intended 8/1 a ~ the . 
cation ~ .. lat.eraJ., which nm. =-__ n..~1ie m ... be ~ -..trud. N~ • 
ment - the ~. ~ the clia- VAridian Irrigation Di&t. v. UueiMll. 189 
trict wu not <Il1titled to treble c1amapa tor Idaho 28, 12 :P..3d 868 (2008). 
1IBO'nl*. 
CH.APrER 11 
lUGH'l'S OF WAY 
4.2-1102. Owzaers ofland. - Riaht to' JitrhH!-
'IVa;)!. , 
42-1102. Owners oflBDd -Riptto r1gh~t.way. _ When any ~ 
owners or claimants to land have' z.wt 8u tlic:ient length of frontage. OIl a 
stream to a:.fford the requisite mu for a ditch, canal or other c:onduit on their 
own premises for the proper h'ri.gation theX'eOf. or w4ere the 1arul proposed 
to be irrigated is back from the banks at SllI.llj. stream. ~ COIlve.nient 
facilities otberwiee for the watering of eaid landa ~ot be bad, such 
owners or claimants are entitled. ~ a right-of-way through the ~ds of ~. for the purposea of~tion. The right-ott.wayahall include, but is' 
not limited to, the right to enter the land acrosa which the rigbt-of-wa:y 
extenda. for the pUl'J)O$eS of c188Di:Dg, main.taixling and repairin" the ditch. 
c:arW or COI1duit, and to oceu.py such width aftlle land along the banks afthe 
ditch., canal or conduit as is n~ to properly do the work ot cleaning. main~ and repairing the dit:ch. canal or COI1duit with personnel aDd 
with such equipment as is com:mooly used. or is rusonably adapted, to that 
work. The rigb.t-of~way also includes the rIiht to deposit on the banks oftha 
ditch or canal the debris and other matter nece.saarily required to be taken 
from the ditch or canal to ~ clean and main~ it. but no greater 
width of land along the banks of the canal or ditch than iii absolutel; 
necessary for such dep~ta ahall be occ:upi~d by the removed debria Or otber 
that'in the making, COD.Stmcting, ~ up -and main-
tenance of such ditch, canal or ccmduit. through the 1an~ at otb.en, . the 
COlllpany or corporation, proceeding under this sec:tio:n, and t1io.se 
succeeding to the interests of such ~, eom~ or ~~. =ust 
or other coJldu.it in lood rePair, and are liab1e'to'1he 
or Claimants of the lands croa.sed by such work or aqueduct for all 
i11a.ama.ges occasioned by the ovm:&w thereof; or:eeulting from ~ neCIect or 
!llaccid.ent (unless the same be unavoidable) to such ditch or aqueduct. 
The aistAnce of a visible ditch, canal or COIlduit ahall constitute notiCe to 
owner. or any subsequent purchaser. of the underlying- servient estate, 
t ~ 
, 
t, 
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that the owner at the di.tch, canal or conduit has the right-of-way and 
in,ci.d.ental rights ccmfumed or granted by this section. 
Rights-of-way proriQed. by this section: are essential for the operatiODB of 
the ditchas, canals and conduita. No person or entity shall ~use or permit 
any encroachments onto the right-:of·way, including public or pt;ivate roads, 
utilities, fencea. gates, pipelines, structures, or other conatruc:tion or place-
ment af9bject8, without the written permission or the owner 'of the 
right-of-way, in order: to ensure that any such encroachments will DDt 
unreasonably or materially int.e:rf'ere with the use and ~oyment of the 
, right-of-way. Entroaclunents of any kind placed in such right-of-way With-
out 8lr;p%'eSS written permissiJm of the owner of the right-of-way shall be 
removed at the expense of the perso:n.or entity causing or pennitting such 
encroachment, upon the request of the owner of the rlgb1ra£-WaY, in the 
event that any such eneroaebments UIIl"8aIIOllab1;y or materially interf'er-
with the use and eIljoyment of the righ1ra£-way. Nothing in tbia section w 
in allY wa"v a.fCect the exercise at the right of eminent domain for the public 
purposes set forth in eectian 7-701, Idaho Code. 
This ~ shall apply to ditches, canals or other co:nduita existing on the 
efl'ective date ofthia act {March 12, 19961, U well as to ditches. ca%I&1.a or 
ot.bsr eonduita constructed after such effective date. {l8Sl, p. 289; as., 
'f 8181;reen.:R.C. &; C.L., § 3300; C.S., f 5647; I.C.A., f 42-1002; am. 
1,996, ch.. 187, § 1, p. 594; am. 2004, cb.. 179, § 1, p. 561.] 
, C_pO ..... N .... ~ 2 orS.I.. 2004. 
ch. 179 ill _piled ... 42·1298. 
CHAPTER 12 
:M.AIN'l'ENANCE AND REPAIR OF DlTCBES 
--. 42-120'1. Cblmp of ditch. CIIlIl. Iaceral. 
drain or burielc1 ~cm con-
~ 
42-1208, E~ or Dm 
aW:!j~ to adv_ po.-_on 
1IICmOIC. 
42-1209. Bneroadll, ... nbt 0.Il eaacnentlt cd 
:riIhtHf-WSJ'. 
'42-120'1. Ch.a:ace of ditch, csa:aal, lateral, drain or buried rm' 
tiOD. eoq.duit. "':"" Where aIlY ditch. canal, lateral or <liain or bm 
irrigation conduit has he:retofore been, or may hereafter be. c:.onstrncted 
e.cross or beneath the lands of anotb.fa:. the pe.nIOl1 or p8XZQn8 awning at' 
co:ntJ;olling said land shall have the right at their own expense to chanp 
said ditch, cana:I. lateral or drain or buried inigation conduit 'to any other 
part at ~d land. but such change tnust be made in such a JllaJlQeJ: as not to 
impede the llaw of the water therein. or to otherwi&e injure any person or 
peracms using or interested in such' ditch, canal, lateral or. drain or burled 
in:igation conduit. Any increased operation and mainttmanl:e ahall be the 
responsibility of the landowner who mak.e8 the change. 
~ landowner shall also have the right to ~ the ditch, canal, lateral at' 
drain of another in pipe on the landoWD.er's property. provided that the pipe, 
installation and backfill reasonably meet standard specifications for such 
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ill , tl~teriala and ccnstructioD.. u set forth m the Idaho ~ fur ~c jliworks COlUu",ction or other Randa.rd.a raeop.U:ed by the city or county in ',,!.I~' eh the lnnying ill to be dcme. The right and ruponaibiJit.y for operatUm 
:1 miUntenanca ahall remain with the 0WDel' of the ditch, canal. lateral or 
11 ., but the landowner eha11 be re&ponaible for any mcrea.sed operation ~;i' d ~teDance costs. including ~illtatian IUld replacemmt, unless I! therw:iae agreed :in writing with the owner. , II The written pennissio:Q of the owner of a diteh, canal, lateral, drain or :,1; • eel irrigation ~duit must :6.r!st be obtaiDed. before it is clla.nged or ,! laced in buried pIpe ~ the landOWDel'. , .il While the 0WD.er of a ditch, canal, lateral~' drain or buried i:rrip.tion .~·'ui uitt j ahall have no ~t to relocate it on the NQperty elf another ~thout ~an. a ditch. canal, lateral or chain owner shall have the right to 
,lace it :in a burled ~uit within the easement or right-of-way on the 
roperty of another in accardance with standard apecifjcatiOIlS for pipe, 
aterials, inata.1.1ati.Qn and back.fill. as set forth in the Idaho standardB for 
,lie works CODStruc:ticm or oth.er standania recog.njzed py the city or 
lu:nty in which the bur.YD:lg is to be'c:hme. and so lODi as the pipe and the 
,.DStruction is acooinplished in a man:.o.et' that the su.rface 0{ the owner's' t~ and ~e owner's'use th.ereofis ~ dismpted ~ is restoretl to the, ~tion of acijacem propmy as expedi~oU8ly as poaaible. but no longer 
fI\um thirty (SO) da;ys after the comp1eticm at construction. AJandowner shall ~e the right to direct that'the CODduit be relocated to It difi8rent route ~ the route of the, ditch, canal" lateral or drain., p.rovided that the Imdowner ,ahall agree in writing to be responsihla fur any increased ~truction or future ma:iDtenanQe coai;s :aeceaaitated by said relocation. 
ta;nteDIUlC8 of the buried CODduit ahall be the ruponsib:illty of the COllduit ~ {1907, p. 287. § 4; reeD.. R.C. '" C.L., i 8311a; C.S., § 5660; I.CA, ~I 41-1107. am. 1994, cb. 151, § I, p: 340) am. 2002,.ch. lUi, ,§ 4, p. 326; am., 1',11 05, ch. 83t. § I, p. 1038.1 . '. .: ~ Note.. Sec:t:lon 2 of S.L. 2006, _, 331 ia compPed as § 184S08. j~ 
~,I 0-1208. Eiaeemllllts or ripta-of-W1Q' not subject to advene pos-
" ion. - Easements or rig:bta-of-way of irrigation distiicts, Carey act 
• ating companies, nonprofit irrigation entities. lateral ditch associations,. 
4ul drainage ~~ not aulUect to advwse poaesaion, and no perso.n 
sI.aD. prevent free acceas of authorized personnel on easements or righta..of. 
!a :y or co.natruct any obstruction on eaBementa or rigbte..of!.Way in an effin.t 
•• adversely po$8ess qid easement ~ right-of-way. [I.C., § 42-l208, as r,;lil dad by 1981, ch. 344, § t. p. na; am. 2~04. cll.. 1'19, § 2, p. 561.] : ., :' i1.r. NoYa. SecIi£cm 1 of S.L. lIIOO6, 
eli . 179 it compiled as I 42-1102. . '. ' . . ~il " " " ',I' 1208. EnCJ'08Cbmenta OR eaMm~ and riahta.of.w$Y- -Eaa&-' • ta Or rights-of-way of irriga~on distr.icts, Care.r act .operating compa-+, nonprofit irrigation entities, lateral ditch asaodationa. and d:rain.B.ge I . , 
[ii: 
11 LATlilBAL Dl'J.'(,lR WATER USERS' AS9OOIATIONS 42-1810 
dist.ri.cta are es&eIltial for the operationa of suCh irrigation and drainage 
entities • .Accord:ing1y, nO persOn or entity shall cause or pennit any 8'DQ:Oa.Cb.-
menta ontG the easements or rights-of-way, 1nclud.iQg any public or private 
:mads, utilities, ffmcee, gates, pipelines, S't.l'uctures or other co:D8tr:uetion or 
placement of objects, without the written permia6ion' at the irrigation 
district, Carey act operaticg company. nonprodt irrigation entity, lateral 
ditcll asaociation. or drainage district cnvning the easement or right-of-way, 
in order to ensure that any ~ encroachments will not unreasonably or 
materially intexfere with.·the use and enjcyme:c.t elf the easement or' 
right-of-way. Encroachments of ~ kind placed in such easemfmt or 
right-of-way, without such express written permiasion Ihall be removed at, 
the e:q>enSe of the person or entity cansing or permitting wcb. enaroach· 
menta, upop. the request of the owner aftha eueD:ICX1t or right-of·way, in tbf 
event that 8:rs.y such e.nq:oacb.menta 'IlD.1'e88onably or materially interfen. 
with the use and enjoy:r;nant of the easement or right-or-way. Nothing in this 
section shall in any w.ay atTect the ezercise o£the right of eminent domain'for 
,the public:: purposes aet forth in section 7-701, Idaho Code. [l.e., § 42-1209, 
as added Dy 2004, ch. 179, § a;p.561.J . 
CHAPTER 13 
LATERAL DlTCH WATER tJl:!.BBS' ASSOCIA1'IONS 
88CTlOI<, ' 
0.1310. Lateral ditc:hea - :a.p.u,., im..' 
proveznenta u4 melli __ 
by irriptioD deHvet')I entities. 
41-1801. Organization - OBicers - R14es.. 
Stand'",. . 
14abAIl&w ~ to lateral.lINOdati_ the 
~= ~ the ~ n:pai.r 
aM maintel:umco orb 1.-.1_ ~
inc ditcbes that _ "*_ben. mel to do 
tI:Jl:1l111i1. en thmp not bl CilIDftict with other 
law wherein the b4IIIt iI:It8nIIts of lhe &NOCia-
tum will be ftat1uncL All • rIII\2lt, eva if a 
latual ~ itMlf' laeb an 0'InIIIlmhip i:DtenIt in h. ~ cHt:cb. __ lIlIA, it 
hu ~to.ufI\tlmd.ift relidllll4bl1De it to t:IIZrY _ Iw ~.,. ~tIe$. 
Beac:b.L«t.er&1 WataI: U_AM'JJ v. ~
- Idaho -, 130 p.Sd. 1138 (2006). 
42--1803. Lateral ditches - Repairs, improvements, and maint 
wince -.Assessment ~ eost& 
stirn""n. Ida:bo J..w ~ to la~ aaoe:iaticII.I the 
,~t:y to c1bect the im~ zepair 
cd main;t"'llllZt'"l oft.be 1aIm&l-a diatribui-
~ ~ that_ita -=bcre, ~ to cJ.o 
any IIIIiI. all ~ DOt in ~ with ather 
law wherein the beat ~ ottbe aaoc:ia. 
tion will bit iurthefed. il8 a ~t, _ if,. 
'laa:ra1 _ociaUOII. i'tiolt' lIcb Q OWDenbip 
~ in Ua m_'bere'ditdl _ta, it 
hu ~toMOkiDjUl'1Ctive zelief ~
it to CC7Y out itt utat«y ~u.. 
BeachL&1:en.l Wa:t1er U .... Aatf'n v. Eta.ma<:m. 
- Idaho -, 180 RSd. 1188 (2006). 
42--1310. Lateral ditches - Bepain, improvements. and mainte-
nance by irrigaUon del:ivery entities. - In the ,event that a wateruaers' 
asaoe:iation of lateral or laterals has not been constituted on a particular 
lateral or clistributing ditch pursuant to tliis chapter, any :individual water 
user ta:k:ingwater from. a eanal or reaervoir to be c::cm:9e)'ed to their raspeetiv.e 
premises for any distanee tb:ough. suCh lateral Or distribuUDg ditch may 
1. BVAJUOlllllTSOH 
o.uYP.amt1'B 
\Iolio L. Mooto. PLS .,.,.... 
CERTIFIBD MAIL 
William G. & Judith L. Van Hom 
2101 McGtaw Ranch Rd. 
P.O. Box 456 
Estes Par~ CO 80517-0456 
~: Padgett Ditch 
Dear Mr. and Mrs. Van Horn: 
IlDbtrtsDR & Jltitt, p.l.l.t. 
ATrOIlNBYS AT LAW 
134 'ThUd AVClluo &at 
P.O. BOX 1906 
lWINFAUS, IDAHO 8330)·1906 
1llIJDIHONB (208) 933-0700 
FAX (208) 931-0701 . 
February 16, 2007 
Initially, thank you for the time that you spent discussing this matter on Tuesday with Lynn 
Babington, Cliff Jensen, and me. I think the issues became tiirly obvious and the potential for their 
resolution was similarly obvious. You have proposed,a relocation of the ditch through your property 
to accommodate your "dreamtt of enhanced fly fishing. Your "dream" will result in an additional 
750 feet of serpentine ditch to cuny both your water, as well as the water represented by my clients' 
water rights. The ditch that was in existence on your property when you purchased it in 2006 had 
been in place for many years, and was only approximately 140·feet in length. The additiona11ength 
of ditch that you propose for your aesthetic purposes wil\ in all likelihood, result in increased 
temperature and moss in the water that serves my clients' aquaculture facilities. 
I ttied to explain to you that Idaho Code § 42-1102 validates my clients' easement across 
your property at the location of the visible ditch that traverses your property. I have instructed my 
clients to obtain a centerline suzvey of that portion of the ditch' for fUture mfcrence. I suggested to 
you that if you would acknowledge tho existence of that easement in a document to be recorded in 
the county records, my clients would not be placed in a situation where they felt like they were 
,compelled to make a quick decision regarding the need to place a conduit in that location. Yau 
alluded to the fact that your construction work to date may result in a servient owner's change in the 
location of the di~ and that if my clients .wanted to pipe the ditch, they would have to traverse this 
new serpentine route. I believe you suggested to them on Tuesday that piping the additional 750 
feet would result in a negligible cost differential. I can~ ~eve that that is your sincere beliet: but in 
any event, if the buried conduit (a) was workable in that location from a water delivery standpoint; 
"ZS!Z"!!!!!!"!!!E=::.=::,= .. !===_~~~~~!and (b) cost more than the installation of a conduit at the original easement location, they would 
. . "!'! ,,·n .. !., ... , ..... ! ....... !'!.!."'!'.!! .... !!0=7!cr~,-;:;;youS'''''' .. ·'!!'fR~~~~'E.~.fiiiti'iiii1W&'w!!'.JL!!nuvd~rn .. ld!,e ... &uC'ie"t..-,...... .! .j}. 1I .. m. .m ..... ! . ;-.•• "  \AI --a~yv 1U lWJ.I.\oUIf5: \U uw .~"",,IVIv 1VI ... ., "UMiIIMiI III IjIU ~ ~~-:: ......... . _.~ _____ :;::::::;-~T7:C£i::0+_<:zS;::: 
maintenance costs necessitated by said relocation", See Idaho Code § 42-1207. Since}'Ou believe 
such cost would be negligible, and that piping in that location would have the same efficacy as the 
88a 
EXHIBIT B 
William O. & Judith L. Van Hom 
'February 16, 2007 
Page 2 
original easement location, you should have no problem with that 
When our conversation ended, you indicated the potential for acknowledging the existence 
of the fonner easement, provided that my clients would have to agree to waive their statutory right 
to place a conduit in that ditch pursuant to Idaho Code § 42-1207. My clients are not wiJling to 
voluntarily give up a right that the law expressly provides to them in this regard. Since you have 
neither an aesthetic nor a storage component to your decreed water right, I tail to understand the 
basis for your demand that my clients should voluntarily waive their right to place a conduit in the 
ditch easement To the extent that those issues need to be addressed. by the Idaho Departm",nt of 
Water Resources as a means of resolving this matter, that may be a possibility, although it might be 
advantageous to see if we can resolve this matter between the parties. My clients are truly not 
interested in a squabble with their neighbor, and the need to resort to a declarafOIy judgment is far 
down their list of preferred methods of solution. A water user has no legal or statutory right to 
compel another water user to run his water through a conveyance ditch for the benefit of the 
servient estate. If your new system works in a manner that is acceptable to my clients, that would be 
a fine outcome. However, their right to pipe the existing ditch is a statutory entitlement at this time, 
and they are not prepared to accept your theory that they have the burden of proof to show some 
injury or diminution before they arc entitled to pipe their present conduit location. I renew their 
proposal, i.e., your recordation of an express easement over and across your property at the current 
location of the ditch. In the event my clients deem it necessary or desirable in the future, they would 
maintain their statutory entitlement to place a pipeline in the ditch for the 1ransport of their 
inigation and fish propagation water rights. 
My clients understand that you have a "dream" about how you would like to utilize your 
property, but they are not going to sit idly by and forego their own property interests to 
accommodate your f1dreamtt• I am pleased to hear that you intend to consult an attorney regarding 
this issue, and hope that we are able to achieve an amicable resolution. That can be accomplished 
by your acknowledgement of the irrigation ditch easement at its present location which consists of 
approximately 750 linear feet. If that· cannot be accomplished, I fear that resort to the courts for 
declaratory relief will be the only way to resolve this issue. Please advise me within ten (10) days of 
your receipt of this letter as to your inten~ons. If you have retained an attorney in this regard, please 
ask him or her to contact me. 
GDS:rbn 
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Gary D. Slette 
ROBERTSON & SLETTE, PLLC 
P.O. Box 1906 
Twin Falls, Idaho 83303-1906 
Telephone: (208) 933-0700 
Facsimile: (208) 933-0701 
ISB # 3198 
!rlmlLynClif\decl reJief\fees_ aft'Lawson 
19 
. IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF GOODING 
LYNN 1. BABINGTON and KATHY L. ) 
BABINGTON, husband and wife; and ) 
CLIFTON E. JENSEN and SUZANNE K. ) 
JENSEN, husband and wife, collectively ) 
doing business as L YNCLIF FARMS, L.L.C.,) 
an Idaho limited liability company, ) 
Plaintiffs, 
v. 
WILLIAM G. V AN HORN, an individual; 
and ZINGIBER INVESTMENT, LLC, 
a Colorado limited liability company, 
Defendants. 
STATE OF IDAHO ) 
ss: 
County of Blaine ) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
Case No. CV-2008-125 
AFFIDAVIT OF 
EDWARD A lAWSON 
EDWARD A. LAWSON, first being duly sworn, deposes and states on oath as follows: 
1. 
2. 
I am an attorney with offices in 
of Lawson, Laski, Clark & Pogue, PLLC. I have practiced law in Idaho since 1979. 
I have been involved in countless lawsuits, both as a plaintiffs attorney and as a 
890 
AFFIDAVIT OF EDWARD A. LAWSON -1 
1 
2 
3 
4 
5 
6 
7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
3. 
4. 
defendant's attorney. Members of my law firm and I have handled litigation in 
numerous southern Idaho counties, including, but not necessarily limited to, 
Gooding County, Twin Falls County, Lincoln County, Jerome County, and Blaine 
County. 
\ 
I have reviewed Exhibit "AU attached hereto, which has been represented to me to 
be the attorney fees incurred by the Plaintiffs in this case. It is my opinion that all 
of the costs and fees incurred were necessary to prosecute this action, and that the 
hourly rate charged by Gary Slette was both reasonable and similar to the amount 
charged by attorneys in other law firms in the area with similar experience who do 
similar work. 
The fees charged by Mr. Slette are actually less than the fees charged by certain 
members of our law firm. 
Further, sayeth your affiant naught. 
DATED this $ay of July, 2009. 
~ 
EDWARD A. LAWSON 
SUBSCRIBED AND SWORN to before me this i 1-1'h day of July, 2009. 
AFFIDAVITOFEDWARDA.l.AWSON -2 
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CERTIFICATE OF SERVICE 
The undersigned certifies that on the D-day of July, 2009, he caused a true and correct 
copy of the foregoing instrument to be served upon the following persons in the following 
manner: 
Scott L. Campbell 
Andrew J. Waldera 
MOFFAIT THOMAS BARREIT 
P.O. Box 829 
Boise, ID 83701-0829 
AFFIDAVIT OF EDWARD A. LAWSON - 3 
[Lr-
[V] 
[ ] 
[ ] 
[ ] 
Hand Deliver 
U.S. Mail 
Overnight Courier 
Facsimile Transmission - 208-385-5384 
Email slc@moffatt com 
ajw@moffatt com 
L YNCLIF v. VAN HORN I ZINGIBER 
Date Description Hours Amount 
09/25/07 Calls from/to Paul Arrington regarding 
declaratory judgment proceeding and 
acceptance of service 0.40 $100.00 
09/26/07 Call to Suzanne regarding Arrington 
conversation 0.20 $50.00 
11/09/07 Calls from/to Cliff Jensen; Calls from/to Paul 
Arrington RE: Change of counsel; Calls to Scott 
Campbell 0.80 $200.00 
02/21/08 Review declaratory judgment statutes and 
statutes and Constitution regarding water issues; 
Work on drafting Complaint for Declaratory 
Relief; Call to Cliff 2.50 $625.00 
02/22/08 Work on review and revisions of Complaint and 
email to Lynn and Cliff; Prepare exhibits, 
Summons and Acceptance of Service 1.50 $375.00 
02/26/08 Calls from/to Cliff; Work on review and revisions 
to Complaint 0.60 $150.00 
02/27/07 Work on exhibits for Complaint; Calls to/from 
Suzanne and Cliff; Finalize Complaint 1.20 $300.00 
03/25/08 Review Answer and Motion to Dismiss filed by 
Campbell; Review Brief regarding Motion to 
Dismiss; Calls from/to Cliff and Suzanne 
regarding response and Kurt Martin Affidavit 2.00 $500.00 
03/28/08 Calls from/to Cliff; Call from Frank Erwin; Calls 
to/from Scott Campbell, attorney for Zingiber 0.60 $150.00 
04/08/08 Draft Motion for Summary Judgment in LynClif 
declaratory judgment action; Draft Affidavits of 
Jensen, Erwin, Babbington and Martin; Work on 
Review/revise MSJ brief 4.00 $1,000.00 
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04/22/08 Calls fromlto Cliff; Prepare revisions to MSJ brief 
and Affidavits of Lynn and Cliff 1.00 $250.00 
05/16/08 Review Brief filed by Van Horn regarding Reply 
to Motion to Dismiss; Calls fromlto Cliff regarding 
hearing in Gooding; Research and work on 
preparation for hearing 1.40 $350.00 
05/20108 Work on preparation for oral argument in 
morning; Travel tolfrom Gooding; Attend hearing 
with Judge Wood; Conference wlAndy Waldera, 
Van Horn's attorney 4.50 $1,125.00 
05/20108 Calls fromto Andy Waldera; Review court's 
order; Addl calls wlAndy regarding hearing 0.60 $150.00 
05/21/08 
Conference call with Court clerk and Andy 
Waldera regarding hearing on cross-motions for 
summary judgment; Emails to Lynn and Cliff 0.40 $100.00 
06/09/08 Review Summary Judgment motion brief filed by 
Van Horn; Review Van Horn affidavit and 
exhibits; Calls to Cliff and Suzanne; calls to 
IDWR; Call to Lynn Babington; Call to Andy 
Waldera; Work on analysis for our response brief 
2.60 $650.00 
06/10108 Meeting with clients; Work on preparation of 
Frank Erwin Supplemental Affidavit 2.00 $500.00 
06/11/08 Revise Affidavits of other water users on Padgett 
Ditch; calls regarding execution of documents 
0.60 $150.00 
06/16/08 Calls tolfrom Jim Stanton of IDWR; Draft 
Affidavits of Lynn, Kathy, Cliff and Suzanne; 
Reviewlrevise Affidavits; Draft Affidavit of Jim 
Stanton 2.00 $500.00 
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06/17/08 Review MSJ brief and Van Horn Affidavit 
regarding factual allegations; Calls to/from Lynn 
regarding Babington affidavits; Calls fromto Cliff 
regarding Jensen affidavits; Revisions to all 
affidavits; Calls to/from G. Martens and K. 
Stutzman; Review Stanton Affidavit 
3.20 $800.00 
06/18/08 Work on drafting of our brief in response to Van 
Horn MSJ; Calls to Lynn and Cliff; Meeting with 
Cliff 3.00 $750.00 
06/19/08 Calls from/to Lynn; Meeting with Lynn and Kathy; 
More work on research and preparation of brief; 
Reviewlrevise brief; Research Article XV, 
Section 3 cases; Revise affidavits 
3.50 $875.00 
06/20/08 Calls to/from Scott Campbell's office; Calls 
to/from Allen Merritt; Complete work on review 
and revisions of brief; Calls and emails with Cliff 
and Lynn 2.00 $500.00 
06/23/08 Review Summary Judgment response brief 
submitted by Van Horn; Calls from/to clients 1.50 $375.00 
07/01/08 Review 25 page Reply Brief submitted by Van 
Horn regarding summary judgment motion; Calls 
to Lynn and Cliff 0.60 $150.00 
07/08/08 Work throughout morning on case research and 
preparation of oral argument outline for hearing 
in Gooding; Calls to Cliff; Travel tolfrom 
Gooding; Attend oral argument on Motion for 
Summary Judgment 6.50 $1,625.00 
08/13/08 Review Judge Woods' Order on Summary 
Judgment Motion 0.50 $125.00 
09/16/08 Preparation of Memorandum of Costs, 
Disbursements & Attorney's Fees and Affidavit 
Calls to/f Andy Waldera; Calls flto Suzanne OAO $100.00 
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09/25/08 Calls tolf Andy Waldera; Calls tolfrom Cliff and 
Suzanne 0.60 $150.00 
09/26/08 Review documents filed by Zingiber for 
preliminary injunction; Research applicability of 
IRCP 65 to case where judgment is already 
rendered; Calls to Suzanne and Cliff 1.40 $350.00 
09/30108 Review all Affidavits and Motion for 
Reconsideration; Research caes in Waldera's 
Motion; Research Idaho Supreme Court cases 
regarding reconsideration after entry of 
judgment; Dictate first draft of Brief 4.00 $1,000.00 
10101/08 Draft jensen Affidavit; Draft GDS Affidavit; Draft 
Objection to Preliminary injunction and Motion 
for Stay; Draft Memorandum in Opposition to 
Motion for Reconsideration; Draft Notice of 
Hearing; reviewlrevise all documents; Calls with 
clients 3.60 $900.00 
10102/08 Work on review and revisions of all documents; 
Calls tolf Cliff and Suzanne; Finalize documents 
and file with court; Prepare Notice of Hearing 
1.40 $350.00 
10106/08 Review Objection to attorney fee motion filed by 
Van Horn; Work on drafting Response and 
Notice of Hearing; Multiple review and revisions; 
Calls tolf Cliff and Suzanne 2.00 $500.00 
10108/08 Review most recent pleading trying to change 
Reconsideration motion to Motion to Alter or 
Amend; Draft responsive Motion; Reviewlrevise 
Motion; Call to Cliff 1.70 $425.00 
10109/08 Review letter from Scott Campbell regarding his 
"demands" 0.30 $75.00 
10/10108 Conference w/JER; Draft reply letter to Scott 
Campbell 0.60 $150.00 
10/13/08 Review Brief submitted by Waldera regarding 
IRCP Rule 59 conversion; Calls flto Cliff 1.00 $250.00 
890 
10/14/08 Review Zingiber Response to Motion to Strike; 
Call from Cliff 0.80 $200.00 
10/17/08 Calls tolf Scott Campbell; Call to NRCS; Draft 
letter to Campbell and Andy Waldera; 
Reviewlrevise letter 0.80 $200.00 
10/17/08 Review FedEx package regarding Motion for 
Reconsideration and Application for Preliminary 
Injunction and supporting documentation 
2.00 $500.00 
10/21/08 Travel tolfr Gooding; Attend hearing on Motion 
for Reconsideration, etc.; Review Affidavit and 
letter filed by Zingiber 3.00 $750.00 
10/28/08 Calls flto Lynn; Meeting with Lynn and Kathy; 
Draft letter to Andy Waldera; Reviewlrevise 
letter; Call to Waldera; Call to Lynn 1.40 $350.00 
11/13/08 Calls flto Lynn and Cliff; Conference call with 
clients and Waldera; Calls tolf Judge Wood's law 
clerk; Email to Andy 0.80 $200.00 
11/20108 Calls flto Suzanne; Emails tolf Robert Brochu at 
ACofE 0.40 $250.00 
11/24/08 Review docs from district court; Calls to Cindy; 
Calls tolf Cliff 0.50 $125.00 
12/01/08 Calls to district court; Calls tolf Cliff and 
Suzanne; Calls tolf Andy Waldera regarding 
Tuesday hearing 0.40 $100.00 
12/02/08 Review lengthy opinion written by Judge Wood; 
Numerous calls with clients; Calls to Andy 
Waldera regarding carriage water issue; Calls to 
Chuck Brockway regarding method of dealing 
with conveyance water 2.00 $500.00 
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12/12/08 Calls flto Cliff and Lynn; Draft Notice of Available 
Dates; Calls tolf Chuck Brockway; Calls to Andy 
Waldera; Additional calls with Cliff 
1.20 $300.00 
12/16/08 Review discovery request from Waldera; Calls 
tolf Cliff and Suzanne; Calls to Andy; Calls tolf C. 
Brockway; Draft Motion for Protective Order and 
Status Conference 1.50 $375.00 
01/06/09 Prepare for hearing in Gooding regarding 
discovery issues and Status Conference; Travel 
tolf Gooding; Attend hearing; Call to Chuck 
Brockway; Draft letter to court regarding 
Brockway; Calls to Andy Waldera 3.50 $875.00 
01/09/09 Calls to Corey Skinner at IDWR; Meeting with 
Corey Skinner at IDWR office to review all file 
documents pertaining to Zingiber water right 1.00 $250.00 
01/12/09 Calls and emails to Waldera; Begin work on 
responding to discovery requests 1.00 $250.00 
01/13/09 Calls tolf Tim Luke regarding hearing on water 
conveyance issues; Emails to Tim Luke with 
information regarding case; Review email 
information from Tim 0.60 $150.00 
01/15/09 Discuss water loss issues with Lynn regarding 
SRBA decrees; Calls tolf A. Merritt; Call to Bob 
Worstell regarding conveyance loss; Emails to C. 
Brockway; Calls and emails with Tim Luke 
regarding conveyance loss 0.80 $200.00 
01/20109 Work on preparation of discovery responses for 
evidentiary hearing on conveyance loss; Emails 
flto R. Brochu at Army Corps; Calls to Brockway 
1.40 $350.00 
01/22/09 Work on preparation of discovery to be sent to 
Zingiber 1.20 $300.00 
02/02/09 Work on discovery responses and preparation; 
Calls tolf Chuck Brockway 1.40 $350.00 
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02/05/09 Long telephone conference with Robert Brochu 
of Army Corps of Engineers 0.50 $125.00 
02/10109 Meeting at Brockway's office to work on 
preparation of responses to discovery requests 
filed by Zingiber; Work on preparation of our 
discovery 2.20 $550.00 
02/12/09 Work on additions to discovery responses for 
Zingiber discovery propounded to LynClif; 
Review files for inclusions of documents 
responding to discovery; Calls with Brockway; 
review latest information from Lynn regarding 
conveyance loss SRBA info 1.70 $425.00 
02/16/09 Research for drafting summary judgment; 
Dictate summary judgment brief; Dictate 
Affidavits for Babbington, Brockway, Slette and 
Thompson; Draft Motion; Review and revise all 
documents; Calls tolf Lynn; Conference call with 
Lynn and Cliff 4.50 $1,125.00 
02/18/09 Calls flto Steve Thompson; Revise Brockway 
and Thompson Affidavits; Work on revisions to 
MSJ brief 2.00 $500.00 
02/19/09 Work on completion of SDJ documents; Work on 
assembling all responses to their discovery 
requests; Calls with Brockway and Steve 
Thompson 2.50 $625.00 
02/20109 Travel tolf Hagerman; Meeting with Chuck 
Brockway and clients to review Van Horn 
property 4.00 $1,000.00 
03/03/09 Calls flto Robert Eskildsen, AC of E attorney; 
Calls to Cliff; Email NRCS documents to 
Eskildsen 0.70 $175.00 
03/06/09 Travel tolf Hagerman; On-site meeting with 
Corps of E 3.60 $900.00 
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03/21/09 Review Waldera's Memorandum in Opposition to 
Motion for Summary Judgment and $upporting 
Affidavits of Drury, Van Horn and Waldera 
2.00 $500.00 
03/22/09 Work on drafting of Reply Brief; Research; 
Review and revise Brief; Calls to Cliff regarding 
ditch 2.00 $500.00 
03/23/09 Further revisions to Brief; Calls wlCliff and 
Suzanne for additional revisions 0.80 $200.00 
03/30109 Work on preparation for hearing on Motion for 
Summary Judgment; Calls with clients 2.50 $625.00 
03/31/09 Final preparation and draft oral argument for 
hearing; Travel tolf Gooding and attend oral 
argument on MSJ hearing 3.00 $750.00 
04/01/09 Work on prepartion of Order on MSJ; Draft letter 
to Judge Wood; Call to Cliff 1.00 $250.00 
04/02/09 Draft Order on MSJ; Review and revise Order; 
Calls to Cliff and Lynn; Call to Rob Brochu; 
Review Judge Wood's Minute Entry regarding 
ruling; Revise proposed form of Order to 
incorpoate Judge's issues 2.00 $500.00 
04/03/09 Calls flto Andy Waldera regarding discovery 
responses; Calls to Lynn and Cliff; Return call to 
Andy; Call to Rob Brochu 0.80 $200.00 
04/08/09 Review letter from Waldera to Judge Wood; 
Draft letter to Judge Wood; Review and revise 
letter; Call from Cliff 1.20 $300.00 
4/10/2009 Review Judge Wood's letter regarding 
modification to Order; Call to Andy Waldera to 
find mutual resolution of wording 0.40 $100.00 
4/13/2009 Calls tolf Andy Waldera; Review letter from 
partial summary judgment; Calls to Lynn and 
Cliff 0.80 $200.00 
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4/15/2009 Calls to/f Andy Waldera regarding court's letter 
and necessity to respond to Judge Wood; Calls 
to/f Cliff and Suzanne 0.50 $125.00 
4/16/2009 
Calls w/Andy Waldera regarding his drafting of a 
response to Judge Wood; Emails f/to Andy 0.40 $100.00 
4/17/2009 Review letter sent by Waldera to Judge Wood; 
Draft letter for LynClif to Judge Wood; Review 
and revise letter 1.00 $250.00 
5/5/2009 Review Judge Woods' Order on Summary 
Judgment; Multiple calls with clients; Calls to 
Cindy at District Court; Prepare Motion for 
Reconsideration; Reviewlrevise Motion 2.20 $550.00 
5/6/2009 Review latest Brief filed by Zingiber relative to 
our Motion for Reconsideration, etc.; Call to 
Cindy at District Court; Call to Andy Waldera; 
Prepare Stipulation and Order regarding hearing 
on 5/19 1.40 $350.00 
5/6/2009 Review Rule 59; Draft Motion to Alter or Amend 
Judgment; Review and revise Motion 0.60 $150.00 
5/7/2009 Review Brief filed by Waldera regarding both 
motions; Draft Affidavit of Gary 81ette in support 
of Motions; Review/revise Affidavit 0.80 $200.00 
5/19/2009 
Travel to/f Gooding; Attend hearing on Motion to 
Alter or Amend Judgment; Prepare proposed 
form of Order; Draft letter to Court; Revise Order 3.00 $750.00 
5/29/2009 Calls to/f Lynn and Cliff regarding status of 
construction and call from Van Horn; Calls and 
emails with Andy Waldera regarding further 
communication 0.80 $200.00 
6/1/2009 Calls from Suzanne regarding status of 
installation and potential conflict with .Bill Van 
Horn; calls tolf Andy Waldera; review email from 
Waldera; calls tolf Cliff and Lynn 
6/2/2009 Calls fromlto Andy Waldera; review email from 
Waldera regarding changes to concrete 
structure; calls to clients and calls to NRCS; 
emails with Andy 
6/3/2009 Calls fromlto Rob Sampson; conference call with 
clients and Rob regarding suggested changes to 
irrigation structure; numerous phone calls with 
everyone regarding construction issues; emails 
tolf Andy Waldera 
6/4/2009 Calls fromlto Sampson; calls with clients; draft 
letter to Andy Waldera regarding 11th hour 
changes to construction plans; reviewlrevise 
letter 
6/8/2009 Calls with Cliff and Suzanne regarding 
modifications made to structure by Van Horn; 
calls tolfrom Andy Waldera; draft letter to Andy; 
review and revise letter; calls to Rob Sampson; 
calls tolf Cindy Venter; Calls to Andy 
6/9/2009 
Calls and emails with Cindy Venter and Chuck 
Brockway; calls tolf Lynn and Cliff regarding Van 
Horn alterations to water delivery control device; 
review pictures of before and after condition 
6/10/2009 Calls tolf Lynn regarding site inspection with 
Cindy Venter 
6/12/2009 Calls fromlto Cindy Venter; calls to clients; draft 
Affidavit of Babington for submission for status 
conference; draft Motion for Status Conference 
and Notice of Hearing; review and revise 
1.30 
1.20 
1.40 
1.30 
2.00 
1.00 
0.50 
$325.00 
$300.00 
$350.00 
$325.00 
$500.00 
$250.00 
$125.00 
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6/15/2009 Prepare revisions to Affidavit; meeting with Lynn 
and Kathy; Prepare additional revisions per 
Lynn. Call flCindy Venter regarding report; 
Finalize documents and exhibits for filing 1.20 $300.00 
6/24/2009 Calls flto Suzanne; Calls to Cliff and Lynn; 
Conference call with Rob Sampson and clients 
regarding Affidavit of Bill Van Horn 1.80 $450.00 
6/25/2009 Calls tolf Cliff and Suzanne; Calls tolf Cindy 
Venter; Review Venter report; Draft GDS 
Affidavit for filing with district court 1.60 $400.00 
6/29/2009 Work on review of documentation and 
preparation for oral argument on motion 1.20 $300.00 
6/30/2009 Final preparation and outline for hearing; Travel 
tolf Gooding and attend hearing; Call to Cindy 
Venter 2.80 $700.00 
6/30/2009 Prepare proposed Final Judgment in lawsuit; 
Prepare Memorandum of Costs and Attorney 
Fees; Review and revise documents for review 
by clients 2.50 ~625.00 
TOTAL $41,325.00 
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DISTRiCT COURT 
nODDING GO. iDAHO 
FILED 
2009 JUL '31 PM 3: 26 
Attorneys for Defendants William G. Van Horn 
and Zingiber Investment, LLC 
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF GOODING 
LYNN J. BABINGTON and KATHY L. 
BABINGTON, husband and wife; and 
CLIFTON E. JENSEN and SUZANNE K. 
JENSEN, husband and wife, collectively doing 
business as L YNCLIF FARMS, LLC, an 
Idaho limited liability company, 
Plaintiffs, 
vs. 
--I WILLIAM G. VAN HORN, an individual; and c::x: ZINGIBER INVESTMENT, LLC, a Colorado 
;::: limited liability company; 
- Defendants. 
-
Case No. CV-2008-125 
OBJECTION TO MEMORANDUM OF COSTS, 
DISBURSEMENTS AND ATTORNEY'S FEES 
ORAL ARGUMENT REQUESTED 
William G. Van Horn (collectively "Defendants"), and hereby object to the Plaintiffs' 
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Memorandum of Costs, Disbursements and Attorney's Fees. Defendants object pursuant to 
Idaho Rules of Civil Procedure 54( d)( 6) and 54( e)( 6) on the grounds that Plaintiffs do not meet 
the requirements ofthe applicable statute or Rules governing fees and costs, namely Idaho Codes 
Sections 12-121 and 10-1210 and Idaho Rules of Civil Procedure 54(d) and 54(e). First, 
Plaintiffs do not qualify as "prevailing parties." Second, Defendants' defense of the claims at 
issue was not "frivolous, unreasonable, or without foundation." 
I. 
INTRODUCTION 
On February 27, 2008, Plaintiffs (collectively "LynClif') filed a two-count 
Complaint for Declaratory Relief. Count One sought a declaration from the Court that LynClif 
had the right to pipe the portion of Padgett Ditch traversing Van Hom's property under Idaho 
Code Section 42-1207. Count Two sought a declaration that water flowing through Padgett 
Ditch was not subject to further appropriation and, therefore, Van Hom's application for a permit 
seeking a non-consumptive aesthetic and recreation appropriation of 10 cfs already flowing in 
Padgett Ditch was not reviewable by the Idaho Department of Water Resources ("IDWR"). 
On July 8, 2008, the Court heard oral argument on the parties' cross motions for 
summary judgment. The Court granted LynClif's motion for summary judgment as to Count 
One and took Count Two under advisement. In its August 12, 2008 Order on Cross Motions for 
Summary Judgment ("Order"), the Court engaged in statutory construction to resolve perceived 
ambiguity ofIdaho Code Section 42-1207. Order at 6-10. As to Count Two, the Court gave the 
parties the opportunity to respond to its finding that Mr. Van Hom could not be granted a permit 
"because there will be no actual diversion." Order at 12. 
On September 2, 2008, the Court heard final 
persuaded that "clearly Padgett Ditch is a diversion from Billingsley Creek," and that rDWR 
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should "conduct its work before the matter gets to district court." See Transcript of Hearing on 
Motion for Summary Judgment Re Count 2 ("Transcript") at 10-11, Babington v. Van Horn, 
CV -2008-125 (September 2, 2008) (courtesy copy attached). The Court further stated, "that my 
determination that I have written on August 12,2008 is not a final, dispositive matter with 
respect to count 2. I'll simply vacate that and decline to hear count 2 further until IDWR hears 
its administrative matter." Transcript at 10-11. When it was clear that the Court would not grant 
LynClifthe relief it requested with respect to Count Two, counsel for LynClifstipulated to 
voluntarily dismiss Count Two of the Complaint and counsel for Mr. Van Hom agreed. !d. 
at 11-12. Consequently, the Court dismissed Count Two of the Complaint without prejudice. !d. 
On September 12, 2008, the Court entered Judgment in favor of LynClif 
regarding Count One of its Complaint. Thereafter, on September 25,2008, Mr. Van Hom filed a 
Motion for Reconsideration, which the Court subsequently converted to a Motion to Alter or 
Amend Judgment. Order on Defendants' Rule II(a)(2)(B) Motion, pp. 12-13. That motion 
sought to prevent injury to Mr. VanHorn's water and ditch rights that would occur upon 
accomplishment of the piping as provided for in the final judgment. 
On November 26, 2008, the Court made its Order on Mr. Van Hom's converted 
Rule 59(e) Motion to Alter or Amend. The Court determined, in recognition ofMr. Van Hom's 
irrigation water right and separate ditch right, that irrigation practices on Mr. Van Hom's land 
would necessarily change due to the piping of water that formerly flowed in Padgett Ditch. See 
Order on Defendants' Rule 11 (a)(2)(B) Motion, pp. 16, 18. In other words, the Judgment 
entered by the Court on September 12, 2008, which simply provided LynClif with the right to 
pipe Padgett Ditch in the 2006 ditch location, did not adequately protect either Mr. Van Hom's 
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hearing to make findings on the amount of carriage water needed to maintain Mr. Van Hom's 
irrigation water right in the 2006 location of Padgett Ditch to the point where it was taken from 
the ditch. Id. at 20. Furthermore, the Court amended its prior Judgment to become a Partial 
Summary Judgment as a direct result ofMr. Van Hom's Motion to Alter or Amend. Id. 
Importantly, the Court refused to grant LynClifs request for sanctions for defending Mr. Van 
Hom's converted Motion to Alter or Amend because the Court ultimately amended its final 
Judgment and ordered an evidentiary hearing. Id. at 21. 
In accordance with LynClifs agreement to bear responsibility for conveyance of 
Water Right No. 36-1 0283B to the concrete structure at the southern boundary ofMr. Van 
Hom's property, and in light ofthe Court's refusal to further address the carriage water issue 
absent an intention from Mr. Van Hom of returning Padgett Ditch to its 2006 configuration, the 
Court issued its Final Judgment on Count One on July 13, 2009. LynClifthen served counsel for 
Mr. Van Hom with a Memorandum of Costs, Disbursements & Attorney's Fees, a Supplemental 
Memorandum in Support of Costs, Disbursements & Attorney's Fees, an Affidavit in Support of 
Memorandum of Costs, Disbursements & Attorney's Fees, and the Affidavit of Edward A. 
Lawson. The Supplemental Memorandum asserts costs and attorney's fees are appropriate 
because "[tJhe result of this litigation was precisely what LynClif sought in its Complaint." 
Supplemental Memorandum, p. 2. 
II. 
ANALYSIS 
Idaho courts follow the American Rule on the question of awards of attorney fees, 
which provides that "attorney fees are to be awarded only where they are authorized by statute or 
contract." Hellar v. Cenarrusa, 106 Idaho 571 
authority supporting a fee request. MDS Investments, L.L.c. v. State, 138 Idaho 456 (2003). 
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LynClifcites Idaho Code Sections 12-121 and 10-1210 and Idaho Rules of Civil Procedure 54(d) 
and 54( e) as the required legal authority supporting'its request for costs and fees in this matter. 
However, LynClif does not meet the requirements of the cited statutes and rules, and therefore, 
the Court should decline its fees and costs request. 
A. LynCHf Is Not A Prevailing Party 
Under Idaho Rule of Civil Procedure 54, costs and fees may be awarded to the 
"prevailing party." Initially, it is important to note that legal proceedings often fail to yield a 
wholly prevailing party, and there should be no award if the court determines that neither side 
prevailed. Owner-Operator Indep. Drivers Ass 'n v. Idaho Pub. Uti!. Comm 'n, 125 Idaho 401, 
407 (1984). Similarly, if both parties have prevailed in part, the court may exercise its discretion 
to decline the award of fees to either party. Burnham v. Bray, 104 Idaho 550, 554-55 (Ct. 
App. 1983). For its part, Rule 54 provides: 
In determining which party to an action is a prevailing party and 
entitled to costs, the trial court shall in its sound discretion consider 
the final judgment or result of the action in relation to relief sought 
by the respective parties. The trial court in its sound discretion 
may determine that a party to an action prevailed in part and did 
not prevail in part, and upon so finding may apportion the costs 
between and among the parties in a fair and equitable manner after 
considering all ofthe issues and claims involved in the action and 
the resultant judgment or judgments obtained. 
LR.C.P.54(d)(1)(B). 
A determination that a party has prevailed "is a matter committed to the sound 
discretion of the trial court." J.R. Simpiot Co. v. Chemetics Int 'i, Inc., 130 Idaho 255 (1997). 
However, the court of appeals has laid out a three-part inquiry to aid the trial court in its 
determination of the prevailing party: "The court must examine (1) the result obtained in 
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to which either party prevailed on each issue or claim." Jerry J. Joseph c.L. U, Ins. Assocs., Inc. 
v. Vaught, 117 Idaho 555, 557 (Ct. App. 1990). 
In this case, LynClif sought judicial declarations that: (1) it had a right to pipe 
Padgett Ditch traversing the ZingiberNan Hom property under Idaho Code Section 42-1207; and 
(2) that Mr. Van Hom could not obtain a valid water right permit from IDWR based upon its 
Application for Permit No. 36-16494. At most, LynClifprevailed only with respect to Count 
One because the Court acknowledged IDWR's primary jurisdiction with respect to the subject 
matter of Count Two, noting that Count Two (and the relief sought by LynClif on the count) was 
"premature." Transcript at 11-12. Despite LynClif counsel's assertion that the outcome of the 
litigation was "entirely favorable," it is clear that the final disposition of its Complaint was not 
"entirely favorable." The stipulated dismissal of Count Two at the September 2,2008 hearing, 
coupled with the immediately preceding statements from the Court, amply demonstrate that 
LynClif did not prevail upon Count Two. See Chenery v. Agri-Lines Corp., 106 Idaho 687, 692 
(Id. App. 1984) (the fact that a claim was dismissed and when dismissal occurred were two of 
many factors considered in making a prevailing party determination). Put simply, LynClif did 
not prevail upon Count Two of its Complaint because it did not receive the judicial declaration it 
sought. The Court's findings from the bench alerted LynClifto the Court's forthcoming 
decision; those findings spurred LynClif's dismissal of Count Two of its Complaint. 
Although the Court has the discretion to find that a party "prevailed in part and 
did not prevail in part," it is also clear that the Court is not "compelled to make a discrete award 
of fees on each claim." Id. at 693. Instead, applicable precedent instructs that "it is not 
appropriate to segregate ... claims and defenses to determine which were or were not frivolously 
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frivolous." Magic Valley v. Professional Business Services, 119 Idaho 558, 563 (1991) 
(emphasis added). See also Seiniger Law Office, P:A. v. North Pacific Ins. Co., 145 Idaho 241, 
251 (2008) ("I.C. § 12-121 applies to the case as a whole. Where there are multiple claims and 
defenses, it is not appropriate to segregate those claims and defenses for purposes of awarding 
attorney fees under I.C. § 12-121.") (internal citations omitted) (emphasis added). Therefore, 
applicable precedent instructs that the "prevailing party" determination be made as to the entire 
action, and LynClif does not qualify. I Because LynClif only obtained a judgment on one of two 
counts, "there was no overall prevailing party." Int' I Eng 'g Co. v. Daum Indus. Inc., 102 
Idaho 363, 367 (1984) (even where plaintiff prevailed on several counts and defendant prevailed 
on only one issue, trial court's determination that there was not a prevailing party was not 
disturbed). 
Given that this litigation was neither "entirely favorable," nor "precisely what 
LynClif sought in its Complaint," LynClif is not the prevailing party and should not be awarded 
its claimed costs or attorney's fees. At most, the Court can only find that LynClif"prevailed in 
part and did not prevail in part." I.R.C.P.54(d)(1)(B). Nonetheless, even if the Court does so 
find and award costs as a matter of right, an award of attorney's fees remains inappropriate in 
this matter because Mr. Van Hom did not defend this action frivolously, unreasonably, or 
without foundation. 
I Notably, LynClif asserts that it has included only charges related to Count One. See 
Affidavit in Support of Memorandum for Costs, Disbursements & Attorney's Fees, ~ 2. 
Presumably, this is an effort to force the Court to ignore Count Two. However, the law demands 
that the Court apply Idaho Code Section 12-121 "to the case as a whole." Seiniger, 145 Idaho 
at 251. The "case as a whole" initiated by LynClif on February 27,2008 was a two count 
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B. Mr. Van Horn's Defense Of The Action Was Not Frivolous, Unreasonable, 
Or Without Foundation 
Under Idaho Code Section 12-121, LynClif may only recover its attorney's fees if 
the Court determines that Mr. Van Hom's defense of the action was frivolous, unreasonable, or 
without foundation. Even if the Court is persuaded that LynClifwas the prevailing party, 
Rule 54(e)(I) limits the award of attorney's fees to a prevailing party pursuant to Idaho Code 
Section 12·,121 to circumstances where "the case was brought, pursued or defended frivolously, 
unreasonably or without foundation." LR.C.P. 54(e)(1); Seiniger, 145 Idaho at 251. 
In making such a determination, "[t]he sole question is whether the losing party's 
position is so plainly fallacious as to be deemed frivolous, unreasonable or without foundation." 
Severson v. Hermann, 116 Idaho 497, 498 (1989). Even though the trial court is afforded broad 
discretion, it must make a "specific finding ... supported by the record." Id. See also Blake v. 
Starr, 146 Idaho 847 (2009) ("When there are fairly debatable questions attorney fees are not 
awardable pursuant to this statute."); Black v. Young, 122 Idaho 302, 310 (1992) (acknowledging 
discretion ofthe court to make an award, but noting that an award is improper "where the record 
itself discloses" the reasonableness of a claim or defense); JMF. Trucking v. Carburetor & 
Electric of Lewiston, 113 Idaho 797, 799 (1987) (overturning trial court's award of fees as 
arbitrary and inconsistent because it denied a motion to dismiss a claim because of reasonable 
factual conflicts on the record and subsequently granted attorney's fees on grounds that the same 
claim was frivolously or unreasonably pursued); French v. Sorensen, 113 Idaho 950 (1988) 
(where "extensive factual contentions were presented which were argued under fairly debatable 
legal principles ... simply being the prevailing party is not sufficient for an award of attorney 
fees") (overruled on other grounds by Cardenas v. Kurpjuweit, 116 Idaho 739 (1989)). 
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In this case, the record very clearly discloses that Mr. Van Hom did not defend 
the case frivolously, unreasonably, or without foundation. First, the Court made the following 
statement: 
When applied to the facts of this case, LC. § 42-1207 is 
ambiguous. In this case, as to the entire Padgett Ditch, both the 
LynClif and Van Hom are "ditch owners" and "landowners" as 
these terms are used in the statute. Thus, under this statute, the 
rights and duties of LynClif and Van Horn, with respect to one 
another in the Padgett Ditch are not readily discern able, and the 
Court must engage in statutory construction in order to clarify the 
rights and duties of the parties to this lawsuit. 
Order at 8 (emphasis added). 
In light of the fact that Mr. Van Hom presented a position or argument to the 
Court that compelled statutory analysis, it must necessarily have had some reasonable foundation 
in the law. See Withers v. Bogus, 144 Idaho 78, 80-82 (2007) (arguments concerning statutory 
construction are not frivolous, unreasonable, or without foundation). Because the Court had to 
resort to the canons of statutory construction to resolve the statute's ambiguity as presented by 
the arguments ofthe parties, Mr. Van Hom's defense of Count One does not meet the threshold 
of unreasonableness required for the Court to justify an award of LynClif s claimed attorney's 
fees. 
Second, the record of the September 2, 2008 hearing demonstrated the viability of 
Mr. Van Hom's defense of Count Two, which rested in large part on the proposition that the 
matter was not properly before the Court-that the count was prematurely filed. Prior to 
LynClifs stipulation to dismiss Count Two, the Court indicated that it planned to rescind its 
prior discussion of the count, and to vacate that count, because IDWR had primary jurisdiction to 
review whether Mr. Van Hom could obtain a permit to appropriate the water at issue, i. e., that 
count was 
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was correct in his argument necessarily demonstrates that his defense of Count Two, like Count 
One, was not frivolous, unreasonable, or without foundation. Consequently, it cannot be said 
that Mr. Van Hom's entire or "total defense" ofthis "whole" case was unreasonable or 
frivolous-a prerequisite for awarding fees under Idaho Code Section 12-121 and Idaho Rule of 
Civil Procedure 54( e). See, e.g., Magic Valley, 119 Idaho at 563; Seiniger, 145 Idaho at 251. 
Third, Mr. Van Hom successfully argued that the relief granted in the Court's 
Judgment of September 12,2008 was insufficient to protect Mr. Van Hom's legal rights. In 
particular, the Court recognized that further evidentiary proceedings were in order for purposes 
of protecting both Mr. Van Hom's water right and his separate and independent ditch right, and 
amended its Judgment to a Partial Summary Judgment accordingly. This award of affirmative 
relief further demonstrates that Mr. Van Hom's defense of Count One was not frivolous, 
unreasonable, or without foundation. 
Finally, LynClif submits arguments in its Supplemental Memorandum about Mr. 
Van Hom's "stubbornness," enclosing letters from counsel for LynClifto Mr. Van Hom dated in 
early 2007. "Stubbornness" alone is not evidence of an unreasonable or frivolous defense. 
When counsel for LynClif drafted the attached letters, he appropriately characterized the statutes 
which came to be at issue in this case in the light most favorable to his client, LynClif. LynClif 
now attaches those letters to demonstrate the baselessness or frivolity of Mr. Van Hom's 
defenses as if the letters represented the sound and objective opinion of a neutral party. On the 
contrary, the letters were drafted by counsel for LynClif, on behalf of LynClif, to further the 
interests and agenda of LynClif. In sum, and as the Court expressly noted, both LynClif and Mr. 
Van Hom pursued this litigation with differing interpretations of an "ambiguous" statute. 
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is neither frivolous nor umeasonable. See, e.g., Withers, 144 Idaho at 80-82. Counsel's letters 
are one-sided and self-serving and certainly do not demonstrate that Mr. Van Hom's defense was 
frivolous, umeasonable, or without foundation. 
Although the Court is afforded broad discretion to award attorney's fees, it would 
be reversible error to do so in these circumstances because the record clearly indicates that Mr. 
Van Hom reasonably pursued the defense of each count of the Complaint with well-founded 
arguments. 
C. The Declaratory Judgment Act Does Not Provide Independent Authority For 
An Award Of Attorney's Fees 
In addition to citing Idaho Code Section 12-121 as authority for the award of costs 
and/or attorney's fees, LynClif also cites Idaho Code Section 10-1210, which provides that "[i]n 
any proceeding under [the Declaratory Judgment Act] the court may make such award of costs as 
may seem equitable and just." IDAHO CODE § 10-1210. While it is unclear whether LynClif 
cited this statute only for costs, or if LynClif also intended it as authority for an award of 
attorney's fees, to the extent LynClif argues for the award of attorney's fees pursuant to the 
authority of the Declaratory Judgment Act, it is well-established that Idaho Code Section 
10-1210 applies only to costs in declaratory judgment actions. See Freiburger v. JUB Engineers, 
Inc., 141 Idaho 415, 424 (2005) ("[Idaho Code Section 10-1210], by its plain terms, clearly only 
applies to 'costs' in declaratory actions. The general rule is that costs do not include attorney 
fees unless attorney fees are expressly included in the definition of the term costs."). In short, 
Section 10-1210 does not provide for an award of attorney's fees. 
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D. Fees For Attorney Work Nearly Six Months Before Commencement Of The 
Action Are Inappropriate 
Notwithstanding Mr. Edward A. Lawson's review and opinion approving of the 
bill and hourly rate submitted by LynClifs counsel, the plain language of Idaho Code 
Section 12-121 applies to the award of attorney's fees "in any civil action." See IDAHO 
CODE § 12-121. Accordingly, Mr. Van Hom questions whether attorney's fees charged in 
September 2007, and November 2007 are appropriately submitted in light of the fact that the 
litigation did not commence until late February 2008. LynClifhas provided no authority for the 
proposition that attorney's fees incurred before the commencement of a lawsuit can be claimed 
as awardable attorney fees pursuant to Idaho Code Section 12-121 or Idaho Rule of Civil 
Procedure 54(e)(1). The plain language ofIdaho Code Section 12-121, at least, holds otherwise. 
III. 
CONCLUSION 
The Court should decline to award costs as a matter of right pursuant to Idaho 
Rule of Civil Procedure 54(d) because LynClifwas not the prevailing party in this action. For 
the same reason, the Court should decline to award LynClif attorney's fees. Even if the Court 
finds that LynClifwas the prevailing party in the action, it should decline to award attorney's 
fees under Rule 54(e)(1) because the record clearly demonstrates that Mr. Van Hom's defense of 
the action was not frivolous, unreasonable, or without foundation. 
Defendants respectfully request oral argument on this matter. 
OBJECTION TO MEMORANDUM OF COSTS, 
DISBURSEMENTS AND ATTORNEY'S FEES -12 915 Client:1317323.1 
DATED this 30th day of July, 2009 . 
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CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on this 30th day of July, 2009, I caused a true and 
correct copy ofthe foregoing OBJECTION TO MEMORANDUM OF COSTS, DISBURSEMENTS AND 
ATTORNEY'S FEES to be served by the method indicated below, and addressed to the following: 
Gary D. Slette 
ROBERTSON & SLETTE, PLLC 
P.O. Box 1906 
Twin Falls, ID 83303-1906 
Fax: (208) 933-0701 
OBJECTION TO MEMORANDUM OF COSTS, 
DISBURSEMENTS AND ATTORNEY'S FEES - 14 
( ) U.S. Mail, Postage Prepaid 
( ) Hand Delivered 
0() Overnight Mail 
( ) Facsimile 
~~ 
Matthew J. McGee 
91 :lc,ient:1317323.1 
1 
2 
3 
4 
5 
6 
7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
26 
08-04-'09 14:52 FROM-Rob~rtson & Slette 208-933-0701 
,. DIS TRlcr COURT 
'iOQDING CO. IDAHO 
FILED 
Gary D. Slette 
ROBERTSON & SLETTE, PLM99 AUG -4 PH 4= 25 
P.O. Box 1906 
Twin Falls, Idaho 83303-1906 GOOOIi'IG COUNTY CLERK 
Telephone: (208) 933-0700 ROSA corA 
Facsimile: (208) 933-0701 BY: __ ~::::,::=:~_ 
ISB # 3198 DEPUTY 
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRlCT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF GOODING 
LYNN J. BABINGTON and KATHY L. ) 
BABINGTON, husband and wife; and ) 
CLIFTON E. JENSEN and SUZANNE 1<.. ) 
JENSEN, husband and wife, collectivelY ) 
doing business as L YNeLIF' F ARlv1S, L.L.c.,) 
an Idaho limited liability company, ) 
Case No. CV -2008-125 
Plaintiffs. 
v. 
WliLIAM G. VAN HORN, an individual; 
and ZINGIBER INVESTMENT, LLC, 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
RESPONSE TO DEFENDANTS' 
OBJECTION TO PI.AINIIFFS' 
MEMORANDUM OF c.oSTS, 
DISBJIRSEMENTS & A~ 
EEES AND 
a Colorado limited liability company. NOTICE OF HEARING 
Defendants. 
COME NOW the above-named Plaintiffs (hereinafter collectively "LynCH!"), by and 
through the undersigned, and hereby respond to Defendants' Objection to Plaintiffs' Memorandum 
of Costs, Disbursements & Attorney's Fees. 
LynClif fully anticipated that the Defendants would attempt to argue that their stipuhltiCtn 
to dismiss Count Two of the Complaint would somehow justify an assertion that LynClifwas not 
a prevailing party; or that LynClif had somehow waived its claim to attorney fees. LynClif 
contends that the Idaho Supreme Court's decision in Straub v. Smith, 145 Idaho 65, 175 P.3d 754 
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a stipulation of Smith agreeing to the dismissal. Neither the motion nor the stipulation mentioned 
costs or fees. Straub argued that the dismissal was made pursuant to I.Re.p. Rule 41(a)(1), and 
not one made pursuant to I.R.e.p. Rule 41(a)(2), and that as a consequence, the Smiths had 
waived their right to claim costs and attorney fees when they did not expressly reserve that right in 
their stipulation. The Idaho Supreme Court construed a stipulation as a contract, and concluded 
that the Smiths had not waived their claim for costs and fees. 
According to the Idaho Supreme Court: 
An attorney may bind the client by stipulation respecting procedural 
or remedial matters as appear to be necessary to accomplish the 
purpose for which the attorney was lUred, so long as the subject 
matter of the stipulation is within the scope of the attorney's implied 
authority. 
State Dept. o/Health & Welfare. State o/Oregon v. Conley, 132 Idaho 266,971 P.2d 332 (1999). 
In another Idaho case involving the right of counsel to stipulate to procedures in open court, the 
Idaho Supreme Court affinned a stipulation of cotUlSel made in open court. In CQn(~ludting that thc~ 
stipulation was binding, the Court stated: 
The reason behind the foregoing conclusion is that generally 
an attorney of record has implied authority to enter into stipulations 
and agreements respecting matters of procedure. 
State Dept. of Health & Welfare v. Holt, 102 Idaho 44, 625 P.2d 398 (1981). 
Idaho Code § 3-202 sets forth the authority of an attorney in Idaho. According to that 
section: 
An attorney and counselor has authority; 
1. To bind his client in any of the steps of an action or 
proceeding, by his agreement filed with the clerk, or entered 
upon the minutes of the court, and not otherwise. 
Indeed, the very case which has so frequently been cited by Van Hom in this action stands for that 
exact proposition. In Savage Lateral Ditch Water Users Ass'n v. Pulley, 125 Idaho 237, 869 P.2d 
554 (1994), the Idaho Supreme Court stated: 
A stipulation between counsel entered upon the minutes of the court 
is generally deemed binding upon the parties. 
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The Defendants have included a copy of the transcript in which an oral stipulation was 
taken on the record by the court where both parties agreed that Count Two was to be dismissed 
without prejudice. Clearly, there was no waiver of a right to claim costs and fees in the future, 
although LynClif has expressly removed from its claimed fees any amounts that were attributabl.e: 
to preparation and work relative to Count Two. Simply stated. Count Two was dismissed by 
stipulation of the parties, and by order of the court. After that point in time, Count Two was not 
part of the litigation and carmot now serve as a foundation for the Defendants' argmnent that 
"LynClif did not prevail upon Count Two of its Complaint because it did not receive the judicial 
declaration as sought,1t Defendants' Memorandum at p. 6. 
The Defendants are critical ofLynClifs attachment of the letters sent to the Defendants as 
supporting "the baselessness or frivolity afMr. Van Hom's defenses." Defendants'Memorandum 
at p. 10. However, it was the Defendants who chose to make those letters a part of the record 
when Mr. Van Hom attached them to his own Affidavit. The Defendants' arguments in this regard 
are as frivolous and unreasonable as the Defendants' defense of the entire Complaint. The fact that 
Mr. Van Hom harbored a different opinion regarding the interpretation of a statute does not mean 
that his defense was not frivolous, unreasonable or without foundation. Mr. VanHorn's simplistic 
characterization of the statute as "ambiguous" does not make it so. Neither LynCHf nor this court 
had any difficulty in inteIpl'eting the pmpose and meaning of the statute. 
The test for attorney fees under Idaho Code § 12-21 is a matter within the court's 
discretion. Suffice it to say, LynClif believes that the provisions ofIdaho Code § 42-1207 were 
clear on the date Van Hom acquired his property, and that Van Hom's attempts to thwart LynClif 
have now been soundly rejected as a matter of law. Affidavits previously filed with this court in 
this case evidence Mr. Van H::>m's statements to LynClifprincipals that if they didn't like what he 
was doing, they should just go ahead and sue him. LynClif asserts that Van Hom needlessly 
precipitated this litigation, and that the law of this state was clear on its face relative to LynClifs 
ability to pipe the Padgett Ditch across the land of the servient property OWllex-. Van Horn'g 
defense of this action was mvolous and unreasonable, and without any legal foundation 
whatsoever. 
LynClif clearly was the prevailing party in this litigation. Costs and attorney fees would be 
appropriately awarded to LynClifin this case. 
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NOTICE OF BEARING 
YOU WILL PLEASE TAKE NOTICE That Defendants' Objection to Plaintiffs' 
Memorandum of Costs; Disbursements & Attorney's Fees will be heard before the Honorable 
Barry Wood in the District Courtroom of the Gooding County Courthouse, Good.ing, Idaho, o:n 
the 18th day of August, 2009. !It 1 :30 p.m., or as soon thereafter as counsel can be heard. 
DATED this 4th day of August, 2009. 
ROBERTSON & SLETTE. PLLC 
BY:. 
. . . lette 
CERTIFTCAIB OF SERVICE 
The undersigned certifies that on the 4th day of August, 2009, he caused a true and correct 
copy of the foregoing instnunent to be served upon the following persons in the following 
manner: 
Scott L. Campbell! Andrew Waldera[ ] 
MOPPATI'mOMASBARRETI [ ] 
P.O. Box 829 ( ] 
Boise, ID 83701·0829 [x] 
[ x] 
Hand Deliver 
U.s. Mail 
Overnight Courier 
Facsimile Transmission ·208-385-5384 
Email s!c@mpff'qtt com 
;ijw@mQff8tt com 
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ORIGINAL 
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO IN AND FOR THE COUNTY OF GOODING 
LYNN J. BABINGTON and KATHY L. ) 
BABINGTON, husband and wife; and CLIFTON ) 
E. JENSEN and SUZANNE K. JENSEN, husband ) 
and wife, collectively doing business as ) 
L YNCLIF FARMS, LLC, an Idaho limited ) 
liability company, ) 
Plaintiffs, 
v. 
'WILLIAM G. V AN HORN, an individual; and 
ZINGIBER INVESTMENT, LLC, a Colorado 
limited liability company, 
Defendants. 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
------------------------------~) 
Case No. CV-2008-0000125 
ORDER ON PLAINTIFFS' MEMORANDUM OF COSTS AND ATTORNEY'S FEES; 
ORDER ENTERED WITHOUT ORAL ARGUMENT, I.R.C.P. 7(b)(3)(D) 
Counsel: 
I. 
ORIENTATION 
Gary D. Slette of Robertson & Slette, PLLC, for the Plaintiffs (hereinafter 
"LynClif') . 
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I 
? 
Court: 
Holdings: 
Andrew J. Waldera of Moffatt, Thomas, Barrett, Rock & Fields, Chtd., for the 
Defendants (hereinafter "VanHorn"). 
Barry Wood, District Judge, presiding. 
1. LynClif is the prevailing party in this action. 
2. LynCHf is awarded the costs claimed as a matter or right in an 
amount of $88.00. 
3. LynClif is not awarded attorney's fees pursuant to I.C. § 12-121. 
II. 
FINAL DECISION ENTERED WITHOUT ORAL ARGUMENT 
This matter is set for a hearing on August 18, 2009. Idaho Rule of Civil Procedure 
7(b)(3)(D) states, in part, "If argument has been requested on any motion, the court may, in its 
discretion, deny oral argument by counsel by written or oral notice to all counsel before the day 
of the hearing ... " Pursuant to this written Order, in the exercise of discretion, this Court is 
hereby denying oral argument on the Memorandum of Costs issue in order to save the parties the 
expense of the oral argument, especially since both attorneys would have to travel to Gooding for 
the hearing. 
III. 
BRIEF PROCEDURAL AND FACTUAL HISTORY 
LynClifand Van Hom own adjacent parcels of real property. Both have water rights that 
are diverted from Billingsley Creek into a manmade ditch named Padgett Ditch. VanHorn's 
entire water right is .32 cfs, consisting of .3 cfs for irrigation and .02 cfs 
923 
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Water Right No. 36-10283B (Exhibit 4 to Affidavit of William G. Van Hom in Support of 
Defendant's Motion for Summary Judgment). LynClifs water right includes a 10 cfs 
aquaculture right for rearing fish. Padgett Ditch flows through Van Hom's property before 
reaching LynClifs property. Although Van Hom asserts that abandoned irrigation structures 
show that the location of Padgett Ditch on his property has changed over time, LynClif asserts 
that historically, the approximate location of Padgett Ditch on what is now Van Hom's property 
remained relatively unchanged until 2006. 
VanHorn purchased the Van Hom Property in 2006; that same year, he unilaterally 
changed the location of Padgett Ditch so that it meandered through his property. This change 
essentially doubled the length of the ditch from approximately 700 feet to approximately 1,500 
feet. Van Hom's claimed goals were to create a more aesthetic environment, make irrigation 
easier, and create a fly fishing habitat in the ditch. VanHorn did not seek or receive written 
pennission from LynClif before changing the location of Padgett Ditch. The change to Padgett 
Ditch was a concern to LynClif because they feared that it would diminish water flows to their 
property, and contaminate the water (for example with mud and debris) before it reached their 
downstream fish rearing facility. 
After the location of the ditch was changed, LynClif and VanHorn had discussions 
regarding whether an amicable solution could be reached. VanHorn asserts that these 
discussions led to an oral agreement that the ditch could remain in its meandering location, if 
Van Horn promised to be responsible for any harm or damages that might befall LynClif as a 
result of the change. However, LynClif denies that any such agreement was ever made. To the 
contrary, in order to protect the water right for aquaculture, LynClif, in this action, sought to 
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conduit). Alternatively, LynClifhas received a variance from the Hagerman Highway District to 
bury a pipe in the public right-of-way that runs adjacent to the Van Hom Property. This 
proposed pipe, regardless of its location, would convey LynClif's appropriated water, but leave 
Van Hom's .32 cfs water right in the Padgett Ditch at the upstream boundary of Van Hom's 
property. 
In Count I of its complaint, LynClif sought a declaration from this Court that, as a ditch 
owner under I.C. § 42-1207, it has the unilateral right to "pipe" the portion of Padgett Ditch that 
nms across the VanHorn property. In Count II, LynClif sought a declaration from the Court that 
previously appropriated water, running through Padgett Ditch, is not subject to further 
appropriation, and therefore under Idaho Law, Van Hom could not be granted a permit for a 10 
CFS instream flow water right for aesthetic and recreational appropriation. 
On August 12, 2008, this Court entered an Order on Cross Motions for Summary 
Judgment, whereby this Court held that as a matter of law, LynClif has the right to bury in 
conduit the portion of Padgett Ditch that runs across the Van Hom Property in its original 
location, that Van Hom's .3 CFS irrigation right and .02 CFS stock water right would be 
delivered to Van Hom's Property boundary as it has been historically done, and that no carriage 
or conveyance right is included for the .3 CFS irrigation right or the .02 CFS for stock water 
right. 
On September 26, 2008, Van Hom filed a Motion for Reconsideration. On November 
26,2008, this Court partially granted Van Hom's Motion for Reconsideration. In the September 
26, 2008 Order, this Court maintained its Order of August 12, 2008, in that LynClif has the right 
to bury a pipe under the Padgett Ditch as it existed in 2006 to convey LynClif's water; however, 
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to avoid injury to Van Hom's rights, this Court modified its August 12, 2008 Order in allowing 
Van an amount of water for carriage of Van Hom's irrigation and stock water rights. 
On July 13, 2009, this Court issued a Final Judgment on Count I of LynClifs complaint. 
IV. 
ISSUES 
1. WHETHER L YNCLIF IS THE PREVAILING P ARTY IN THIS ACTION. 
2. WHETHER L YNCLIF IS ENTITLED TO AN AWARD OF ATTORNEY FEES IN 
THIS ACTION. 
V. 
APPLICABLE STANDARDS 
A party may be entitled to costs and fees if they are the prevailing party in the action and 
if they qualify under a specific statute, rule or case authority supporting the claim for attorney's 
fees. Eighteen Mile Ranch, LLC v. Nord Excavating and Paving, Inc., 141 Idaho 716, 720 
(2005). Whether a party is the prevailing party is a question of discretion for the trial court. 
I.R.C.P. 54(d)(1)(B); Sanders v. Lankford, 134 Idaho 322, 325 (2000). According to I.R.c.P. 
54(d)(1)(B): 
In determining which party to an action is a prevailing party and 
entitled to costs, the trial court shall in its sound discretion consider 
the final judgment or result of the action in relation to the relief 
sought by the respective parties. The trial court in its sound 
discretion may determine that a party to an action prevailed in part 
and did not prevail in part, and upon so finding may apportion the 
costs between and among the parties in a fair and equitable manner 
after considering all of the issues and claims involved in the action 
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Accordingly, under I.R.C.P. 54(d)(1)(B), this Court must consider three main factors when 
determining which party, if any, prevailed. These factors are: 1) the final judgment or result 
obtained in relation to the relief sought; 2) whether there were multiple claims or issues between 
the parties; and 3) the extent to which each of the parties prevailed on each of the claims or 
issues. Id. While the prevailing party question is one of discretion for the trial court, the court 
may not award or deny attorney fees to vindicate its sense of justice beyond the determination of 
the underlying dispute. Eighteen Mile Ranch, LLC, 141 Idaho at 720 (2005). 
In determining which party prevailed in an action where there are claims and 
counterclaims between opposing parties, the court must determine who prevailed "in the action." 
This question is examined from an overall view, not a claim-by-c1aim analysis. Id. at 719 
(2005). 
VII. 
ANALYSIS 
] . Whether the Plaintiffs are the prevailing party in this action. 
In determining which party, if any, prevailed, this Court, in the exercise of discretion, has 
considered 1) the final judgment or result obtained in relation to the relief sought; 2) whether 
there were multiple claims or issues between the parties; and 3) the extent to which each of the 
parties prevailed on each of the claims or issues. I.R.c.P. 54(d)(I)(B). LynClif will be 
determined to be the prevailing party only if LynClif prevailed on the "core issue" in the action. 
See Bream v. Benscoter, 139 Idaho 364, 368 (2003). 
In the exercise of discretion, this Court holds that LynClif is the prevailing party in this 
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owner under I.C. § 42-1207, it has the unilateral right to "pipe" the portion of Padgett Ditch that 
runs across the VanHorn property. This Court has entered a final judgment that LynClif has the 
unilateral right to pipe that portion of Padgett Ditch that runs across the VanHorn property, 
which was the "core issue" in the action. VanHorn has argued that because LynClif has not 
prevailed on Count II of its Complaint, LynClif is not a "prevailing party." However, this Court 
only considers this as one of the factors in determining whether LynClifis the overall prevailing 
party. Chenvery v. Agri-Lines Corp., 106 Idaho 687, 692 (Ct. App. 1984). In the exercise of 
discretion, this Court holds that LynClifis the prevailing party in this action. 
2. Whether the Plaintiffs are entitled to costs claimed as a matter or right. 
By their Memorandum of Costs filed July 20, 2009, the Plaintiffs claim costs as of right 
pursuant to I.R.c.P. 54(d)(1) as follows: 
1. Court filing fees, I.R.C.P. 54(d)(1)(C)(1), in an amount of$88.00. 
Because, as stated above, LynClifis the prevailing party in this matter, LynClifis entitled 
to the Court filing fees of$88.00. I.R.C.P.54(d)(1)(C)(l). 
3. Whether LynCHf may recover reasonable attorney's fees under I.C. § 12-121. 
I.C. § 12-121 states, "In any civil action, the judge may award reasonable attorney's fees 
to the prevailing party or parties, provided that this section shall not alter, repeal or amend any 
statute which otherwise provides for the award of attorney's fees." This Court may award 
attorney's fees under I.C. § 12-121 "when it finds, from the facts presented to it, that the case 
was brought, pursued or defended frivolously, unreasonably or without foundation." I.R.C.P. 
923 
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examine the totality of the case to detennine whether all claims are frivolous and without 
foundation. Management Catalysts v. Turbo West Corpac., Inc., 809 P.2d 487 (1991). 
In the present case, this Court finds that Van Hom's defense to all of the LynClifs claims 
was not frivolous or without foundation. To start, LynClif, in Count II of its complaint, sought a 
declaration from the Court that previously appropriated water, running through Padgett Ditch, is 
not subject to further appropriation, and therefore under Idaho Law, Van Hom could not be 
granted a pennit for a 10 CFS instream flow water right for aesthetic and recreational 
appropriation. On September 2, 2008, at oral argument, the parties stipulated to dismiss Count II 
of LynClifs complaint. As such, Van Hom's defense of Count II in this matter was not entirely 
frivolous or without foundation. Therefore, as a matter of law, LynClif cannot recover 
reasonable attorney's fees and costs under I.e. § 12-121. 
Additionally, this Court notes that Van Hom's defense to Count I of LynClifs complaint 
was also not completely flivolous or without foundation. The question of law presented in Count 
I of LynClifs complaint, which this Court considered in entering its Order on Cross Motions for 
Summary Judgment on August 12,2008 and in its Order on Motion for Reconsideration, was a 
fairly complicated matter of law. Additionally, the question of whether Van Hom was allowed 
carriage water for Van Hom's water lights, this Court recognizes that the issue was fairly 
debatable and that Van Hom's defense ofthe matter was not frivolous. 
As such, this Court finds that LynClif is not entitled reasonable attorney's fees and costs 
pursuant to I.C. § 12-121. 
92d 
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VIII. 
CONCLUSION 
For the foregoing reasons, LynClif is the prevailing party in this action and is thus 
awarded the amount of$88.00 as a matter of right. However, this Court finds that LynClifis not 
entitled a reasonable amount for attorney's fees and costs pursuant to I.e. § 12-121. 
IT IS SO ORDERED. 
Dated: 
93J 
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NOTICE OF ORDER ON MOTION FOR COSTS AND FEES 
Certificate of Service Rule 77(d) 
C, R. Eh3rlE~ERVIN 
I, , Deputy Clerk of Gooding County do hereby certify that 
on the 12- day of August, 2009, I filed the above document, and further on the I .2._day of 
December 2008, I caused to be delivered a true and correct copy of the within and foregoing 
instrument to the parties listed below: 
Counsel: 
DATED ~ /4 20z:? j 
CLERK oFTHEISTRlCi COURT 
BY~ . DeUtIeTk 
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Scott L. Campbell, ISB No. 2251 
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Attorneys for Defendants William G. Van Hom 
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF GOODING 
LYNN J. BABINGTON and KATHY L. 
BABINGTON, husband and wife; and 
CLIFTON E. JENSEN and SUZANNE K. 
JENSEN, husband and wife, collectively doing 
business as L YNCLIF FARMS, LLC, an 
Idaho limited liability company, 
Plaintiffs, 
vs. 
WILLIAM G. VAN HORN, an individual; and 
ZINGIBER INVESTMENT, LLC, a Colorado 
limited liability company; 
Defendants. 
Case No. CV-2008-125 
NOTICE OF APPEAL 
TO: THE ABOVE-NAMED RESPONDENTS, LYNCLIF FARMS, LLC, ET 
AL., AND THEIR ATTORNEY OF 
OF THE ABOVE-ENTITLED COURT. 
NOTICE OF APPEAL - 1 93;2 Client:1331432.1 
NOTICE IS HEREBY GIVEN THAT: 
1. The above-named Appellants, William G . Van Hom and Zingiber 
Investment, LLC (collectively "Zingiber"), appeal against the above-named Respondents, 
LynClifFanns, LLC, et al. (collectively "LynClif'), to the Idaho Supreme Court from the Final 
Judgment entered in the above-titled action July 13,2009, the Honorable Judge R. Barry Wood 
presiding. 
2. Zingiber has the right to appeal to the Idaho Supreme Court, and the 
judgment described in paragraph 1 above is a final and appealable judgment under Idaho Rules 
of Civil Procedure 54(a) and 58(a), and Idaho Appellate Rule ("IAR") 11(a)(1). 
3. The following is a preliminary statement of issues on appeal. In 
accordance with IAR 17(f), such list shall not prevent Zingiber from asserting other issues on 
appeal. On appeal, Zingiber contends that the District Court incorrectly decided the following 
Issues: 
(a) Whether, under Idaho Code Section 42-1207, LynClif may pipe 
Padgett Ditch water in a buried conduit (pipeline) across the Zingiber property, thereby 
necessitating a change in Zingiber's preexisting irrigation and stockwatering practices, as well as 
precluding a return to historic flood irrigation and stockwatering practices. 
(b) Whether, under Idaho Code Section 42-1207, LynClifmaypipe 
Padgett Ditch water around the Zingiber property on the property of another, thereby 
necessitating a change in Zingiber's preexisting irrigation and stockwatering practices, as well as 
precluding a return to historic flood irrigation and stockwatering practices. 
(c) Whether the piping of Padgett Ditch water, regardless of location, 
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(d) Whether, under Idaho Code Section 42-1207, LynClif may pipe or 
relocate Padgett Ditch water absent the prior written permission of Zingiber, a co-owner of 
Padgett Ditch. 
(e) If the piping of Padgett Ditch water is legally permissible, 
whether the 2006 location of the ditch the proper location of the pipeline under Idaho Code 
Section 42-1102. 
(f) Whether Zingiber, the affected landowner and co-owner of Padgett 
Ditch, may determine the ultimate location of the pipeline (if piping is legally permissible) 
across the Zingiber property under Idaho Code Section 42-1207. 
4. No order has been entered sealing a11 or any portion of the record. 
5. Is a reporter's transcript requested? Yes. 
(a) Pursuant to IAR 25( a) and (b), Zingiber requests the preparation 
and inclusion of the following transcripts in conjunction with this appeal: 
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(1) The hearing transcript from the May 20, 2008 hearing on 
Zingiber's Motion to Dismiss, held before the Honorable R. 
Barry Wood; 
(2) The hearing transcript from the July 8,2008 hearing on the 
parties' cross motions for summary judgment, held before 
the Honorable R. Barry Wood; 
(3) The hearing transcript from the October 21, 2008 hearing 
on Zingiber's Motion to Reconsider, among others, held 
before the Honorable R. Barry Wood; 
(4) The hearing transcript from the January 6, 2009 hearing on 
LynClifs Motion for Protective Order and Motion for 
Status Conference, held before the Honorable R. Barry 
Wood; 
(5) The hearing transcript from the March 31, 2009 on 
Water, held before the Honorable R. Barry Wood; and 
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(6) The transcript from the parties' June 30, 2009 status 
conference, held before the Honorabl e R. Barry Wood. 
6. Zingiber requests the following documents to be included in the clerk's 
record on appeal pursuant to IAR 28: 
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(a) From Gooding County Case No. CV-2008-125: 
(1) Complaint for Declaratory Relief, filed February 27,2008; 
(2) Answer to Complaint for Declaratory Relief, filed 
March 24, 2008; 
(3) Motion to Dismiss, filed March 24,2008; 
(4) Memorandum in Support of Motion to Dismiss, filed 
March 24, 2008; 
(5) Motion for Summary Judgment, dated April 23, 2008; 
(6) Memorandum in Support of Motion for Summary 
Judgment and Brief in Opposition to Defendants' Motion to 
Dismiss, dated April 23, 2008; 
(7) Affidavit ofLynn Babington, served April 23, 2008; 
(8) Affidavit of Clifton Jensen, served April, 23, 2008; 
(9) Affidavit ofKirt Martin, served April 23, 2008; 
(10) Affidavit of Frank Erwin, served April 23, 2008; 
(I 1) Reply Memorandum in Support of Motion to Dismiss, filed 
May 16, 2008; 
(12) Order Converting Motion to Dismiss to Motion for 
Summary Judgment, entered May 20,2008; 
(13) Zingiber's Motion for Summary Judgment, dated June 6, 
2008; 
(14) Zingiber's Memorandum in Support of Motion for 
Summary Judgment, dated June 6, 2008; 
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(16) Defendants' Response in Opposition to Plaintiffs' Motion 
for Summary Judgment, dated June 23,2008; 
(17) Answering Brief in Opposition to Defendants' Motion for 
Summary Judgment, dated June 23,2008; 
(I 8) Supplemental Affidavit of Lynn Babington, served June 23, 
2008; 
(19) Affidavit of Kathy Babington, served, June 23,2008; 
(20) Supplemental Affidavit of Frank Erwin, served June 23, 
2008; 
(21) Supplemental Affidavit of Clifton Jensen, served June 23, 
2008; 
(22) Affidavit of Susanne Jensen, served June 23,2008; 
(23) Affidavit of Jim Stanton, served June 23,2008; 
(24) Affidavit of Gary Slette, served June 23, 2008; 
(25) Affidavit of Jim Stanton, dated June 24,2008; 
(26) Second Supplemental Affidavit of Clifton Jensen, dated 
June 27, 2008; 
(27) Reply in Support of Motion for Summary Judgment, filed 
July 1, 2008; 
(28) Order on Cross Motions for Summary Judgment, entered 
August 12, 2008; 
(29) Judgment, entered September 12,2008; 
(30) Motion for Reconsideration, filed September 26, 2008; 
(31) Memorandum in Support of Motion for Reconsideration, 
filed September 26,2008; 
(32) Affidavit of Bradford Janoush, filed September 26,2008; 
(33) Affidavit of Norm Young, filed September 26, 2008; 
(34) Affidavit of Andrew J. Waldera, filed September 26,2008; 
(35) Supplemental Affidavit of William G. Van Hom, filed 
September 26,2008; 
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(36) Affidavit of Kitty Martin, filed September 26,2008; 
(37) Affidavit of Kent Collins, filed September 26,2008; 
(38) Application for Preliminary Injunction/Motion for Stay of 
Execution, filed September 26,2008; 
(39) Memorandum in Support of Application for Preliminary 
InjunctionIMotion for Stay of Execution, filed 
September 26, 2008; 
(40) Plaintiffs' Memorandum in Opposition to Motion for 
Reconsideration, dated October 2, 2008; 
(41) Request to Convert Pending Rule 11(a)(2)(B) Motion for 
Reconsideration to a Rule 59( e) Motion to Alter or Amend 
. Judgment, filed October 6, 2008; 
(42) Reply in Support of Motion for Reconsideration, filed 
October 17,2008; 
(43) Reply in Support of Application for Preliminary 
Injunction/Motion for Stay of Execution, filed October 17, 
2008; 
(44) Affidavit of Dylan Lawrence, filed October 17,2008; 
(45) Second Affidavit of Dylan Lawrence, filed October 21, 
2008; 
(46) The Court's Orders on the parties various pending motions, 
entered on November 26, 2008; 
(47) Motion for Protective Order and Motion for Status 
Conference, dated December 17,2008; 
(48) Response in Opposition to Motion for Protective Order and 
Motion for Status Conference, filed December 30,2008; 
(49) Clarification of the Court's Oral Ruling of January 6,2008, 
entered January 6,2009; 
(50) Motion for Summary Judgment Re: Carriage Water, dated 
February 20, 2009; 
Client: 1331432.1 
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(52) Affidavit of Steven N. Thompson, served February 20, 
2009; 
(53) Affidavit of Gary Slette, served February 20,2009; 
(54) Affidavit of Dr. Charles E. Brockway, served February 20, 
2009; 
(55) Affidavit ofLynn Babington, served February 20,2009; 
(56) Defendants' Response in Opposition to Plaintiffs' Motion 
for Summary Judgment Re: Carriage Water, filed 
March 17,2009; 
(57) Second Supplemental Affidavit of William G. Van Hom, 
filed March 17,2009; 
(58) Supplemental Affidavit of Andrew J. Waldera, filed 
March 17, 2009; 
(59) Affidavit of Paul Drury, filed March 17,2009; 
(60) Reply Brief in Support of Motion for Summary Judgment 
Re: Carriage Water, dated March 23,2009; 
(61) Clarification of Court's Oral Ruling of March 31,2009, 
entered April 2, 2009; 
(62) Order on Motion for Summary Judgment, entered May 4, 
2009; 
(63) Order on Motion for Reconsideration and Rule 59(e) 
Motion to Alter or Amend Judgment, entered May 28, 
2009; 
(64) Motion for Status Conference, dated June 15,2009; 
(65) Affidavit ofLynn Babington, dated June 15,2009; 
(66) Affidavit of William G. Van Hom in Response to LynClif's 
Motion for Status Conference, filed June 23,2009; 
(67) Affidavit of Gary D. Slette, dated June 26, 2009; and 
(68) Final Judgment, entered July 13,2009. 
IAR 28( c) (see the Court's Orders on the parties' various pending motions, entered 
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November 26, 2008, wherein the Court expressly took judicial notice of the following pursuant 
to Idaho Rule of Evidence 201): 
reporter. 
(1) Order on Defendant's Motion to Dismiss, entered July 24, 
2008. 
7. I certify that: 
(a) A copy of this Notice of Appeal has been served on the court 
(b) The estimated fees for the preparation of the court reporter's 
transcripts have been paid pursuant to IAR 24. 
(c) The estimated fee for the preparation of the clerk's record on 
appeal has been paid pursuant to IAR 27. 
(d) The appellate filing fee has been paid pursuant to IAR 23. 
(e) Service has been made upon all parties required to be served 
pursuant to IAR 20. The Attorney General of Idaho need not be served with this Notice of 
Appeal under Idaho Code Section 67-1401(1). 
DATED this :f~~1 day of August, 2009. 
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MOFFATT, THOMAS, BARRETT, ROCK & 
FIELDS, CHARTERED 
w J. Waldera - Of the Firm 
Attorneys for Defendants William G. 
VanHorn and Zingiber Investment, LLC 
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CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on this ~<O~ day of August, 2009, I caused a true and 
correct copy of the foregoing NOTICE OF APPEAL to be served by the method indicated below, 
and addressed to the following: 
Gary D. Slette 
ROBERTSON & SLETTE, PLLC 
P.O. Box 1906 
Twin Falls,ID 83303-1906 
Fax: (208) 933-0701 
Linda Ledbetter, Court Reporter 
570 Rim View Drive 
Twin Falls, ID 83301 
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( ) U.S. Mail, Postage Prepaid 
( ) Hand Delivered 
~vemight Mail 
( ) Facsimile 
( ) U.S. Mail, Postage Prepaid 
( ) Hand Delivered 
~Ovemight Mail 
( ) Facsimile 
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Gary D. Slette 
ROBERTSON & SLETTE, PLLC 
P.O. Box 1906 
Twin Falls, Idaho 83303-1906 
Telephone: (208) 933-0700 
Facsimile: (208) 933-0701 
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF GOODING 
******* 
LYNN J. BABINGTON and KATHY 1. ) 
BABINGTON, husband and wife; and ) 
CLIFTON E. JENSEN and SUZANNE K. ) 
JENSEN, husband and wife, collectively ) 
doing business as L YNCLIF FARMS, L.L.C.,) 
an Idaho limited liability company, ) 
Plaintiffs, 
v. 
WILLIAM G. V AN HORN, an individual; 
and ZINGillER INVESTMENT, LLC, 
a Colorado limited liability company, 
Defendants. 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
Case No. CV -2008-125 
NOTICE OF CROSS-APPEAL 
Fee: $101.00 
TO: THE ABOVE-NAMED DEFENDANTS/CROSS-RESPONDENTS (collectively 
"Zingiber"), AND THEIR ATTORNEY OF RECORD, ANDREW J. 
W ALDERA, AND THE CLERK OF THE ABOVE-ENTITLED COURT: 
25 NOTICE IS HEREBY GIVEN T 
26 1. The above-named Cross-Appellants, LYNN J. BABINGTON and KATHY L. 
BABINGTON, husband and wife; and CLIFTON E. JENSEN and SUZANNE K. JENSEN, 
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husband and wife, collectively doing business as L YNCLIF FARMS, LLC, an Idaho limited 
liability company (hereinafter collectively "LynClif'), appeal against the above-named Cross-
Respondents to the Idaho Supreme Court from the Order on Plaintiffs' Memorandum of Costs 
and Attorney Fees entered in the above-entitled action on August 12,2009, Honorable R. Barry 
Wood presiding. 
2. LynClif has a right to appeal to the Idaho Supreme Court, and the order 
described in paragraph 1 above is an appealable order under and pursuant to the Idaho 
Appellate Rule ("LA.R.") 11(a)(1). 
3. The following is a preliminary statement of the issues which the Cross-
Appellants intend to assert in the appeal. Such preliminary list of issues on appeal shall not 
prevent the Cross-Appellants from asserting other issues on appeal. 
(a) Were the Cross-Appellants entitled to an award of attorney fees pursuant 
to Idaho Code § 12-121? 
4. No order has been entered sealing all or any portion of the record. 
5. Is a reporter's transcript requested? No hearing was conducted on this issue. The 
court entered its Order without affording the parties an oral argument. 
6. The Cross-Appellants request the following documents to be included in the 
Clerk's record in addition to those automatically included under Rule 28, LA.R. 
7. 
• All motions, stipulations and orders filed in this matter in addition to the 
documents requested in Zingiber's Notice of Appeal filed in this matter. 
• All memoranda for costs and attorney fees, including affidavits and supporting 
documentation therefor. 
I certify: 
(a) That no transcript is being requested. 
(b) That the estimated fee for preparation of the requested portion of the 
(c) 
Clerk's record will be paid within the time required by rule after notice to 
Cross-Appellants of the amount of the estimated fee. 
That the appellate filing fee has been paid. 
pursuant to LA.R. 20. 
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DATED this ~day of September, 2009: 
ROBERTSON & SLETTE, PLLC 
By:6)~ 
GARY ETTE 
CERTIFICATE OF SERVICE 
The undersigned certifies that on the _3_day of September, 2009, he caused a true and 
correct copy of the foregoing instrument to be served upon the following persons in the following 
manner: 
Scott L. Campbell/Andrew J. Waldera 
MOFFATI'THOMAS BARRETI' 
P.O. Box 829 
Boise, ID 83701-0829 
NOTICE OF CROSS-APPEAL - 3 
[] Hand Deliver 
[~U.S.Mail 
[] Overnight Courier 
[] Facsimile Transmission - 208-385-5384 
[] Email slc@moffatt com 
ajw@moffatt com 
EXHIBIT LIST 
Babington, etal vs Van Horn, etal 
Gooding County Case #CV 2008-000125 
Supreme Court Case #36840-2008 
1. Order on Defendant's Motion to Dismiss - July 24,2008 (from CV 2008-000057) 
2. 
3. 
4. 
5. 
EXHIBIT LIST 
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF GOODING 
LYNN J. BABINGTON and KATHY ) 
BABINGTON, husband and wife, and ) 
CLIFTON E. JENSEN and SUZANNE K. ) 
JENSEN, husband and wife, collectively) 
Doing business as LYNCLIF FARMS, LLC ) 
Plaintiffs/Respondents, ) 
Vs. 
WILLIAM G. VAN HORN, and 
ZINGIBER INVESTMENT, LLC. 
Defendant/ Appellant. 
) 
) 
) 
) 
) 
) 
) 
Supreme Court No. _36840_ 
CLERK'S CERTIFICATE 
I, Cynthia R. Eagle-Ervin, Deputy Clerk of the District Court of the Fifth 
Judicial District, of the State of Idaho, in and for the County of Gooding, do hereby 
certify that the above and foregoing Record in the above entitled cause was compiled 
and bound under my direction as, and is a true, full and correct Record of the pleadings 
and documents as are automatically required under Rule 28 of the Idaho Appellate 
Rules. 
I, do further certify that all exhibits offered or admitted in the above 
entitled cause will be fully lodged with the Clerk of the Supreme Court along with the 
Court Reporter's Transcript and the Clerk's Record as required by Rule 31 of the Idaho 
Appellate Rules. 
IN WITNESS WHEREOF, I have hereunto set my hand and affixed the seal of the 
said Court this 21 day of October, 2009. 
CLERK'S CERTIFICATE 
By :-\:::;.o"""----7'-T---~"'--r'­
Cynthia R. Effgle-Ervin .:/~ 
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUN1Y OF GOODING 
*************** 
LYNN J. BABINGTON and KATHY ) 
BABINGTON, husband and wife, and ) 
CLIFTON E. JENSEN and SUZANNE K. ) 
JENSEN, husband and wife, collectively) 
Doing business as LYNCLIF FARMS, LLC ) 
Plaintiffs/Respondents, ) 
Vs. 
WI LLiAM G. VAN HORN, and 
ZINGIBER INVESTMENT, LLC. 
Defendant/Appellant. 
) 
) 
) 
) 
) 
) 
) 
Supreme Court No. _36840_ 
CERTIFICATE OF SERVICE 
I, Cynthia Eagle-Ervin, Deputy Clerk of the District Court of the Fifth Judicial 
District of the State of Idaho, in and for the County of Gooding, do hereby certify that I 
have caused to be mailed, by United States mail, one copy of the Clerk's Record and the 
Court Reporter's Transcript, along with a copy of any Exhibits offered or admitted to each 
of the Attorneys of Record in this case as follows: 
Gary Slette 
ROBERTSON & SLEITE 
P.O. Box 1906 
Twin Falls, ID 83303-1906 
Scott Campbell 
Andrew Waldera 
MOFFATT THOMAS 
P.O. Box 829 
BOise, ID 83701-0829 
IN WITNESS WHEREOF, I have hereunto set my hand and affixed the seal of 
said Court this day of , 2009. 
. . 
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF GOODING 
LYNN J. BABINGTON, et al., ) 
) SC DOCKET NO. 36840-2009 
Respondent, ) 
) 
vs. ) 
) 
WILLIAM G. VAN HORN, et al., ) 
) 
Appellant. ) 
-----------------------------) 
CV-2008-12S 
To: THE CLERK OF THE IDAHO SUPREME COURT and 
THE CLERK OF THE ABOVE-ENTITLED COURT: 
NOTICE OF TRANSCRIPT LODGED 
d9 
NOTICE IS HEREBY GIVEN that on September~, 2009, I 
lodged a reporter's transcript of all assigned appellate 
transcripts, consisting of the defendants' motion to dismiss 
May 20, 2008, plaintiffs' and defendants' cross-motions 
for summary judgment July 8, 2008, defendants' motions to 
reconsider and for preliminary injunction, plaintiffs' 
motions to strike and for costs and attorney's fees 
October 21, 2008, plaintiffs' motions for status conference 
and for protective order January 6, 2009, plaintiffs' motion 
for summary judgment re carriage water March 31, 2009, 
plaintiffs' motion for status conference June 30, 2009, 
241 pages in length, for the above-entitled appeal with the 
Clerk of the District Court, County of Gooding, in the Fifth 
Judicial District. 
A PDF copy has been emailed to sctfilings@idcourts.net. 
NOTICE RE REPORTER'S TRANSCRIPT 
